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We join with many friends of the Ameri- 
can Bar Association in the fervent hope that 
that eminent organization has for the last time 
gone through the farce of bestowing medals 
for ‘‘services in advancing the science of 
jurisprudence or the administration of jus- 
tice.’’ The practice is not only school-boyish 
in character and beneath the dignity of the 
men who compose the American Bar Associa- 
tion, but the giving of such a trinket reflects 
no additional luster or renown upon the 
dunee. An additional objection may be found 
in the proceedings of the association at Bos- 
ton, wherein the report of the committee 
awarding the medal to the Earl of Seiborne 
was vigorously fought by the friends of 
David Dudley Field, who felt that the medal 
should be awarded to him. The storm was 
however calmed by the awarding of a medal 
to each of them. 





Although the Earl of Selborne is little 
known, even to the members of the bar in 
this country, he has undoubtedly rendered 
services in the direction of law reform which 
well entitled him to the recognition of the 
association. As Sir Roundell Palmer he was 
long known not only as the leader of the 
chancery bar of England, but as the success- 
ful advocate, in the House of Commons, of 
important measures of law reform, and asa 
distinguished member of the Commissions on 
the condition of the law of marriage, on a 
digest of the laws, on the re-organization of 
the system of judicature, and on the subjects 
of naturalization, extradition, and neutrality. 
He was one of the counsel in the Geneva ar- 
bitration, between Great Britain and the 
United States, in 1871. Twice, while a 
member of the House of Commons, he pro- 
posed, though unsuccessfully, a bill for es- 
tablishing a university for instruction in 
jurisprudence. During his first term of office 
as Lord High Chancellor, he brought forward 
and carried through the Judicature Act of 
1873, by which Great Britain abandoned that 
system of pleading and procedure which had 
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been the growth of athousand years, and 
substituted for it substantially those methods 
which had been previously adopted and ap- 
proved in so many of our American States. 





It is a matter of surprise, however, that the 
committee should have felt it necessary to go 
to England for one upon whom to confer the 
honor, when in our own country was a man 
who has been recognized and known in both 
countries as the greatest living law reformer— 
David Dudley Field. Indeed, a late Lord 
Chancellor of England so pronounced him, 
and at a banquet given to Mr. Field in En- 
gland, Lord Sherbrooke, Chancellor of the 
Exchequer, said of him that he ‘‘would go 
down to posterity with this glory—that he 
had not only essentially served one of the 
greatest countries in the States of America, 
but that he had also provided a cheap and 
satisfactory code of law for every colony that 
bore the English name.’’ It is conceded that 
the English Judicature Act is the outgrowth 
of the New York Code, which was substan- 
tially the work of Mr. Field, and, as is well 
known, that system which had for its design 
the obliteration of the distinction between 
the forms of action and between legal 
and equitable suits, has been adopted 
from New York by many of the States. We 
are inclined to think that the committee 
made as much of a mistake in the awarding, 
as the association in the offering of the medal. 





The recent English case of Whitwood 
Chemical Co. v. Hardman, is an illustration 
of the rule that a court of equity will not at 
tempt to enforce the specific performance of 
a contract for personal service. In this case 
the defendant had agreed to give, during a 
specified term, ‘‘the whole of his time to the 
company’s business.’ There was no nega- 
tive stipulation that he would not during that 
time engage in any other business or occupa- 
tion. The action was brought to compel the 
specific performance of the agreement, and 
the plaintiffs claimed an injunction to restrain 
the defendant from setting up any business 
or entering into any agreement, or making 
any engagement with any person or company 
other than the plaintiffs by which the de- 
fendant would cease to devote his whole time 
to the plaintiffs’ business, etc.; and the 
present decision is upon a motion for an in- 
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terim injunction. Kekewich, J., was of 
opinion that the contract of the defendant to 
give his whole time was in effect an express 
contract not to give his time to any one else 
than the plaintiffs, and he granted an mjunc- 
tion restraining the defendant from giving 
less than his whole time to the plaintiffs; but 
the court of appeal (Lindley and Kay, L. 
JJ.), were clearly of opinion that Montague 
v. Flockton, 16 Eq. 189, in which an injunc- 
tion had also been granted in the absence of 
an express negative agreement, had proceeded 
on an erroneous view of Lord St. Leonard’s 
decision in the well-known case of Lumley v. 
Wagner, 1 D. M. & G. 604. The conclusion 
of the court of appeal was not only that there 
was no express negative contract, but that 
there was not even an implied one which 
could be enforced by injunction. 











NOTES OF RECENT DECISIONS. 


SaLe—Price Fixep sy TrapE ComBINa- 
tT1on.—In Lovejoy v. Michels, 49 N. W. Rep. 
901, the Supreme Court of Michigan decide 
that in an action for knives sold and delivered 
without any express agreement as to price, 
a price fixed by a combination of all the knife 
manufacturers in the United States, includ- 
ing the sellers, formed for the express pur- 
pose of controlling the price of the articles 
manufactured by themselves, is not entitled 
to rank as the ‘‘market price’ of the knives, 
binding on the purchaser, and he may show 
that the price so fixed is unreasonable. 
Champlin, C. J., says, inter alia: 

In executed contracts of sale upon credit, where 
the price is not agreed upon at the time of sale, the 
law implies an understanding to pay what the com- 
modity is reasonably worth. 1 Benj. Sales, p. 102, § 
85. In Acebal v. Levy, 10 Bing. 376, the declaration 
alleged that the plaintiff had sold to the defendants a 
cargo of nuts, at a certain value, namely, the then 
usual and common shipping price for nuts at the 
port where the cargo was shipped, and thatin con- 
sideration thereof defendants undertook and faithfully 
promised to accept the said nuts, and pay the plairtiff 
for the same on delivery thereof tothe defend .nts. 
The declaration then alleged that the usual and com- 
mon shipping price and value of the nuts at the port 
of shipment was at a certain rate, naming it; and that 
they were ready to deliver, and offered to deliver, the 
nuts tothe defendants, but they refused to accept. 
In deciding the case, Chief Justice Tindal said: 
‘*Whether, in all cases of executory contracts of pur- 
chase and sale, where the parties are altogether silent 
as to the price, the law will supply the want of any 
agreement as to the price by inferring that the parties 





must have intended to sell and to buy at a reasonable 
price, may be a question of some difficulty. Un- 
doubtedly, the law makes that inference where the 
contract is executed by the acceptance of the goods by 
the defendant, in order to prevent the injustice of the 
defendant taking the goods without paying for them. 
But it may be questionable whether the same reason 
applies to a case where the contract is executory only, 
and where the goods are still in the possession or un- 
der the control of the seller.” And he further says: 
**A contract to furnish a cargo ata reasonable price 
means such a price as the jury upon the trial of the 
case shall, under all the circumstances, decide to be 
reasonable. This price may or may not agree with 
the current price of the commodity at the port of 
shipment at the precise time when such shipment is 
made. The current price of the commodity may be 
highly unreasonable, from accidental circumstances, 
as on account of the commodity having been purposely 
kept back by the vendor himself, or with reference to 
the price at other ports in the immediate vicinity, or 
from various other causes.’? This case is cited and 
approved in James v. Muir, 33 Mich. 223. The prin- 
ciple underlying the decision is that the vendor cannot 
be permitted, by withholding the commodity from 
market or otherwise, to fix the current price of the 
commodity, and thus fasten upon the purchaser an 
implied agreement to pay such price. If the plaintiffs 
in this suit, by combining with other manufacturers 
or dealers, can thus arbitrarily establish the current 
price of the commodity sold, and if the purchaser can 
be held to have impliedly promised or agreed to pay 
the price so established, it follows that he may be 
obliged to pay a highly unreasonable price. I do not 
thick a price so fixed by a combination of manufact- 
urers or dealers is competent evidence to show a 
reasonable price of goods sold by the members of such 
combination. Such combinations to control prices are 
intended to stifle competition, whichis a stimulus of 
commercial transactions, and to substitute therefor 
the stimulus of unconscionable gain, whereby the 
participants in such combinations become enriched at 
the expense of the consumer, beyond what he ought 
legitimately to pay, under a healthy spirit of compe- 
tition in the business community. The effect of such 
combinations to control prices is the same as that 
other class of contracts which has always been de- 
nounced as vicious, namely, contracts in restraint of 
trade. Public policy places its reprobation upon one 
equally with the other. These combinations to control 
prices are becoming very numerous, and affect, not 
only the staples of human sustenance, but ‘nearly all 
the necessaries of life and the necessaries of business. 
Such combinations to control prices are against public 
policy, and void, on the ground that they have a mis- 
chievous tendency, so as to be injurious tothe best 
interests of the State. The best interests of the State 
require that all legitimate business should be open to 
competition; that the current price of commodities 
should be controlled by the law of demand and sup- 
ply; that the laws of commerce should flowin their 
accustomed channels, and should not be diverted by 
combinations to control prices fixed by the arbitrary 
decision of interested parties. Of course, what is said 
above does not apply to monopolies authorized by 
law: as, for instance, to patented articles. The odious 
features of illegal monopolies are plainly apparent. 
These can absolutely control the prices which the 
public shall pay, andit is this monopolistic feature 
of such combinations to control prices which stamps 
them as odious, because they exercise the franchises 
of the monoply without the legal right. These views 
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are supported in the following cases: Anderson v. Jett, 
89 Ky. ——, 12S. W. Rep. 670; Railroad Co. v. Closser, 
(Ind. Sup.) 26 N. E. Rep. 159; People v. Refining Co., 
7N.Y. Supp. 406; Richardson v. Buhl, 77 Mich. 632, 
43 N. W. Rep. 1102; Carbon Co. v. MeMillin, 119 N. 
Y. 46,23 N. E. Rep. 530; Stanton v. Allen, 5 Denio, 
434; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. 
St. 173, Arnot v. Coal Co., 68 N. Y. 558; Salt Co. v. 
Guthrie, 35 Ohio St. 666; Association v. Koch, 14 La. 
Ann. 168; Denver, ete., R. Co. v. Atchison, etc., R. 
Co., 15 Fed. Rep. 650; Hilton v. Eckersley, 6 El. & BI. 
47; West Va. Trans. Co. v. Ohio River Pipe-Line Co., 
22 W. Va. 600, 617; W. U. Tel. Co. v. American Union 
Tel. Co., 65 Ga. 160; Craft v. McConoughy, 79 IIl. 346; 
Raymond v. Leavitt, 46 Mich. 447,9N. W. Rep. 525; 
Faulds vy. Yates, 57 Ill. 416; Wright v. Ryder, 36 Cal. 
342. 

I have no doubt that in executory contracts of sale, 
where the goods have not been accepted, such price so 
fixed cannot be recovered; and I am also of opinion 
that such price so fixed is no criterion ofthe market 
value or current price in an action brought for goods 
sold him and delivered, where no price has been 
agreed upon. In this case the goods have been or- 
dered and accepted without any reference to the price 
to be paid. The law presumes that defendant 
intended to pay what the knives were reasonably 
worth. As pointed out in James v. Muir, 33 Mich. 
223, the market value and the reasonable worth of a 
commodity are not always thesame. Ordinarily the 
market value is evidence of what goods are reasonably 
worth. Kountz v. Kirkpatrick, 72 Pa. St. 376, 386; 
Benj. Sales, p. 103, § 86. If there be no market value 
of manufactured goods, the evidence to establish the 
reasonable worth must necessarily be the cost of pro- 
duction, which would include the cost of labor and 
material, and areasonable profit on the cost of pro- 
duction. The testimony must be submitted to the 
jury, and it is their province to determine from such 
testimony the reasonable worth of such goods. 


ConstituTiIonaAL Law—Ex Post Facto 
Laws—InpICTMENT BY GRAND Jury.—In Re 
Wright, 27 Pac. Rep. 565, the Supreme 
Court of Wyoming interestingly review the 
question of ex post facto laws. The constitu- 
tion of that State provides that ‘‘the right of 
trial by jury shall remain inviolate in crim- 
inal cases ;’’ that ‘thereafter a grand jury 
may consist of twelve men, * * * but 
that the legislature may change, regulate or 
abolish the grand jury system ;’’ and that 
‘until otherwise provided by law, no person 
shall for a felony be proceeded against crim- 
inally otherwise than by an indictment.’’ It 
was held in the above case that Sess. Laws 
Wyoming, 1890-91, entitled ‘‘An act to 
change and regulate the grand jury system,”’ 
etc., and providing, among other things, that 
all crimes, misdemeanors and offenses may 
be prosecuted either by indictment as ‘‘here- 
inbefore provided,’’ or by information, and 
that no grand jury shall ‘‘hereafter’’ be sum- 
moned unless the same be ordered by the 





court, does not disparage any substantial 
rights or constitutional guaranty, and is not 
ex post facto, therefore, in applying to of- 
fenses committed prior to its passage. Groes- 
beck, C. J., says: 


The rules laid down for the determination of the 
question as to whether or not a law is ex post facto 
are found in the case of Calder v. Bull, 3 Dall. 386, and - 
have been very generally adopted by the courts of this 
country. They define the following laws as ex post 
facto: (1) Every law that makes an action done be- 
fore the passing of the law, and which was innocent 
when done, criminal, and punishes such action; (2) 
every law that aggravates a crime or makes it greater 
than when it was committed; (3) every law that 
changes the punishment, and inflicts a greater punish- 
ment than the law annexed to the crime when com- 
mitted; (4) every law that alters the legal rules of 
evidence, and receives less or different testimony than 
the law required at the time of the commission of the 
offense, in order to convict the offender. Mr. Justice 
Chase, who delivered the opinion of the court, says: 
“But I do not consider any law ex post facto, within 
the prohibition, that mollifies the rigor of the crim- 
inal law; but only those that create or aggravate the 
crime, or increase the punishment, or change the rules 
of evidence forthe purpose of conviction.” Tested 
by these plain rules, there would be little difficulty in 
determining the question before us; but the courts 
have not contented themselves with this clear de fini- 
tion; and so it was held by Mr. Justice Washington, 
in his charge to the jury in a United States Cirevit 
Court, that “an ex post facto law is one which in its 
operation makes that criminal which was not so at 
the time when the action was performed; or which 
increases the punishment; or, in short, which, in re- 
lation to the offense or its consequences, alters the sit- 
uation of a party to his disadvantage.’”’ U.S. v. Hall, 
2 Wash. C. C. 366. In the case of Kring v. Missouri, 
107 U. S. 221, 2 Sup. Ct. Rep. 443, this last definition 
was quoted with the evident approval of the learned 
justice delivering the opinion of the Supreme Court of 
the United States in that case, with a statement that 
the case was carried to the supreme court and the 
judgment affirmed, as reported in 6 Cranch. 171; but 
a careful investigation of the opinion in the case last 
cited will show that the charge of Mr. Justice Wash- 
ington was not considered, or even touched upon, im 
the opinion of the court. It will be seen that the 
familiar defininition of Blackstone found in his Com- 
mentaries (volume 1, p. 46) has been much enlarged 
by modern decisions. Blackstone thus defines the 
meaning of an “ex post facto law:’? “When, after an 
action, indifferent in itself, is committed, the legis-- 
lature then, for the first time, declares it to have beeur 
a crime, and inflicts a punishment upon the person” 
who has committed it.’”’ Judge Cooley, in his work 
on Constitutional Limitations (5th ed., p. 329), says= 
“But, so far as mere modes of procedure are con- 
cerned, a party has no more right in a eriminal tham 
in a civil action to insist that his case shall be disposed 
of under the law in force when the act to be investi- 
gated is charged to have taken place. Remedies must 
always be under the control of the legislature, and it 
would create endless confusion in legal proceedings if 
every case was to be conducted only in accordance 
with the rules of practice, and heard only by the 
courts in existence when its facts arose. Tne legis- 
lature may abolish courts and create new ones, and it 
may prescribe altogether different modes of procedure 
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in its discretion, though it cannot lawfully, we think, 
in so doing, dispense with any of those substantial 
protections with which the existing law surrounds the 
person accused of crime. Statutes giving the govern- 
ment additional challenges, and others which author- 
ized the amendment of indictments, have been sus- 
tained, and applied to past transactions, as doubtless 
would be any similar statute, calculated merely to im- 
prove the remedy, and in its operation working no in- 
. justice to the defendant, and depriving him of no sub- 
stantial right.”” This definition was accepted as most 
satisfactory in the case of Robinson v. State, 84 Ind. 
452, where a stautue, providing that, ‘‘in all questions 
affecting the credibility of a witness, his general moral 
character may be given in evidence,” was held not to 
be an ex post facto law. The court say: ‘The stat- 
ute is general, and applies to the trial of all criminal 
cases. It furnishes merely a rule of practice applica- 
ble alike to trials for offenses committed before and 
after its passage. It does not come within the consti- 
tutional inhibition of an ex post facto law.” Vide 
Ex parte Bethurum, 66 Mo. 545. The celebrated case 
of Kring v. Missouri, supra, was a step further in the 
direction of enlarging the meaning and definition of 
anex post facto law. Kring had pleaded guilty to 
murder in the second degree, and his conviction of 
this crime, under the law of Missouri in force at the 
time of the commission of the crime, was an acquittal 
of the crime of murder in the first degree. The con- 
stitution of Missouri had been changed after the com- 
mission of the crime insuch manner as to abrogate 
this provision. The Supreme Court of the United 
States, by a bare majority of the justices, held this 
constitutional provision to be an ex post facto law, and 
that it could not apply to offenses committed prior to 
the taking effect thereof. Counsel for the petitioner 
urge witb great force the following language of Mr. 


Justice Miller, who delivered the opinion of the court, © 


as a new defiaition of an ex post facto law: “Can 
the law with regard to bail, to indictments, to grand 
juries, to the trial jury, all be changed to the disad- 
vantage of the prisoner by State legislation after the 
offense was committed, and such legislation not be 
held to be ex post facto because it relates to proced- 
ure, as it does, according to Mr. Bishop? And can 
any substantial right which the law gave the defend- 
ant, at the time to which his guilt relates, be taken 
away from him by ex post facto legislation, because, 
in the use of a modern phrase, it is called alaw of 
procedure? We think it cannot.” The learned justice 
who delivered this opinion did not seem to be satisfied 
with the definition, as he restates the definition in the 
Case of Medley, 134 U. S. 160, 10 Sup. Ct. Rep. 384, as 
follows: ‘The term ‘ex post facto law,’ as found in 
the provision of the constitution of the United States, 
to-wit, that ‘no State shall pass any bill of attainder, 
ex post facto law, or law impairing the obligation of 
‘contracts,’ has been held to apply to criminal laws 
alone, and has been often the subject of construction 
in this court. Without making extracts from these 
decisions, it may be said that any law which was 
passed afier the commission of the offense for which 
the party is being tried is an ex post facto law when it 
inflicts a greater punishment than the law annéxed to 
the crime at the time it was committed (Calder v. 
Bull, 3 Dall. 386, 390; Kring v. Missouri, 107 U. 8. 
221,2 Sup. Ct. Rep. 443; Fletcher v. Peck, 6 Cranch, 
87), or which alters the situation of the accused to his 
disadvantage; and that no one can be criminally pun- 
ished in this country, except according to a law pre- 
scribed for his government by the sovereign authority 
before the imputed offense was committed, or by some 





law passed afterwar.s, by which the punishment is 
not increased.” 

This is a material change in the definition given in 
the case of Kring v. Missouri, and it now remains to 
be seen whether or not the situation of the accused 
has been altered to his disadvantage. We do not see 
that it has. How does the change in the accusing 
tribunal take away any substantial rights of the ac- 
cused? He admits himself, by his solemn plea of 
guilty, to be rightfully accused of a grade of the of- 
fense with which he is charged, and this presumably 
by the advice of his counsel, after due time has been 
given to him to plead, and after he has deliberately 
withdrawn his plea of not guilty. Should he now be 
heard to complain that a grand jury of sixteen men, 
as required by the law in force at the time of the 
commission of the offense, might not have indicted 
him? He admits his guilt, and after conviction and 
sentence says that he was not properly accused. This 
is a travesty upon justice, and illustrates the absurd- 
ity of the proposition laid down by some of the courts. 
It has, however, been recently held by the Supreme 
Court of Montana, in the case of State v. Ah Jim, 23 
Pac. Rep. 76, that the constitutional provision there 
reducing the number of grand jurors from sixteen to 
seven, five of whom must concur in the finding of an 
indictment, is self-executing; and the court quotes 
with approval the following cases to show that such 
provisions apply to offenses committed before the 
passage of a law, and are not ex post facto in their 
nature or effect: Cooley Const. Lim. 272, 331, 382; 
People v. Mortimer, 46 Cal. 114; Bish. St. Crimes, 
§§ 178, 180. In the California case (People v. Morti- 
mer, supra), it was held that ‘‘it is not an uncommon 
practice to change the number of grand jurors re- 
quired to investigate criminal charges, but we have 
never heard the right of the legislature to make such 
changes questioned; neither has it ever been claimed 
that the charge must be investigated by the precixe 
number of grand jurors of which that body was com- 
posed at the time the act was committed;’’ and the 
Missouri case was noticed in this opinion of the Mon- 
tana court. So, then, it was held that the reduction 
in the number of the accusing body did not invade 
any substantial right of the defendant. If the broad 
definition of Mr. Justice Miller in the Kring Case, ap- 
parentiy modified in the Case of Medley, supra, was 
followed, it would seem that such a change in the 
number of the grand jury might be the loss of a sub- 
stantial right to the accused. If the defendant has an 
unalterable right to be accused by indictment, it 
would seem that he has a right to be presented by 
twelve men out of sixteen, if such law existed at the 
time of the commission of the offense; and thatif a 
reduction in the number of the grand jury is not a 
change in his substantial rights, to his disadvantage, 
the abolition of the accusing body itself would not be. 
He has been presented by a sworn officer, and, under 
our law, an official under bond, and the information 
must have been sworn to, as the law requires it. It 
was held in the case of Marion v. State, 20 Neb. 233, 29 
N. W-Rep. 911, that although a law in force at the time 
of the commission of an offense (murder) provided 
that juries should be the judges of the law, and was 
repealed before the trial, it was competent to make the 
judge, instead of the jury, judge of the law of the 
case as the legislature could make such a change, and 
that such a law was not ex post facto. The court ad- 
hered to its definition of an “ex post facto law’’ made 
in the case of Marion v. State, 16 Neb. 349, 20 N. W. 
Rep. 289, which is nearly in line with the definitions 
given heretofore, and says: ‘The procedure only ha 
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been changed. The degree of punishment, the char- 
acter of the offense, and the rules of evidence remain 
as under the former law. It may be observed that the 
only change in the law is to provide another tribunal 
to pass upon the law of the case. Prior to the change, 
if the words in the former code are to be taken at 
their full meaning and import, the jury were the 
judges as to the law of the case on trial. After the 
change, the court sits in that capacity, and is thejjudge 
of the law. No vested right of the plaintiff in error is 
affected. A new tribunal may be erected, or a new 
jurisdiction given to try him, and no right is 
abridged.” Com. v. Phillips, 11 Pick. 28. Now, cer- 
tainly, here was a change in the powers of the trial 
jury. They were stripped of the right to act as judges 
of the law, and the court was clothed with that power, 
and yet this was held to be no infraction of the rights 
of the defendant. In the case of People v. Tisdale, 57 
Cal. 104, a case upon which the counsel for the peti- 
tioner greatly rely, and which they state to be the only 
case directly in point, found after the utmost dili- 
gence, the court said: ‘The real and only question is 
whether an information presented after the repeal of 
a law, which required that a person who violated it 
should be proceeded against by indictment, can be 
sustained for an offense committed before the repeal.” 
That court held that the law was not intended to be 
retrospective, like ours. It also held that a constitu- 
tional guaranty such as existed at the time the re- 
spondents were charged with the violation of a statute 
could not be taken away by any act of the legislature. 
This seems to be the view taken by the Supreme Court 
ot Washington, in the case of McCarty v. State, 25 
Pac. Rep. 299. In this case the offense occurred be- 
fore the admission of the State into the Union, and the 
court there held that the guaranty of the constitution 
of the United States was in force at the time of the 
commission of the offense, and could not be taken 
away, and that the defendant was entitled to be pre- 
sented by a grand jury. This was held evidently with 
much hesitation, as the court announces on the petition 
for a rehearing, that in view of the public importance 
of the question, and in view of the fact that the case 
was submitted without oral argument on the part of 
the State, it would not be bound by the opinion ren- 
dered on the constitutional questions involved. The 
situation of the petitioner here is different. The con- 
stitution of Wyoming was in force five months before 
the offense was committed, and the only constitutional 
guaranty which was given to the defendant, except as 
to the passage of an ex post facto law, was that, ‘‘until 
otherwise provided by law, no person shall for a fel- 
ony be proceeded against criminally, otherwise than 
by indictment, except,” etc. It has been otherwise 
provided by law, and the defendant has not been de- 
prived of any constitutional guaranty. The framers 
of our constitution did not mean to follow the lan- 
guage of the federal constitution that ‘tno person shall 
be held to answer for a capital or otherwise infamous 
crime, unless on presentment or indictment of a 
grand jury, except in cases arising in the land or naval 
forces, or in the militia, when in actual service in time 
of public danger.” The intention appears plainly in 
our constitution that there should be so constitutional 
guaranty of a presentment or indictment of a grand 
jury, and that nothing should impede the right of the 
legislature to change, regulate or abolish the grand 
jury system. 


NvuISANCE — OssTRUCTING SIDEWALK — 
ABATEMENT BY INDIVIDUAL.—The Court of 





Appeals of New York, in Flynn v. Taylor, 
28 N. E. Rep. 418, decide that where the 
owner of a manufactory on astreet daily used 
by several thousand pedestrians completely 
blocks up the sidewalk in front of his prem- 
ises for several hours each day with trucks 
in receiving and discharging loads, so that 
pedestrians are forced to take the road or the 
other side of the street, this will constitute 
an unreasonable interference with the passage 
of the public, from which special damages to 
the keeper of an adjoining store may be in- 
ferred, entitling him to maintain a suit for 
injunction. Vann, J., says: 


The owner of land abutting upon a public street is 
permitted to encroach on the primary right of the 
public toa limited extent and fora temporary pur- 
pose, owing to the necessity of the case. Two facts, 
however, must exist to render the encroachment law- 
ful: (1) The obstruction must be reasonably necessary 
for the transaction of business: (2) It must not un- 
reasonably interfere with the rights of the public. 
Callanan v. Gilman, 107 N. Y. 360,14 N. E. Rep. 264; 
Welsh v. Wilson, 101 N. Y. 254, 4 N. E. Rep. 633. The 
foundation upon which the exception seems to rest 
is that it is better for the public to suffer a slight 
inconvenience thar for the adjacent owner to sustain a 
serious loss. Any unnecessary or unreasonable use 
of a street, however, is a public nuisance, and is de- 
clared by statute to be a crime against the order and 
economy ofthe State. Pen. Code, § 385. A remedy 
for the wrong against the public may be found in the 
indictment of the offender, or in a suit by the proper 
officer in behalf of the people to compel him to abate 
the nuisance. People v. Loehfelm, 102 N. Y. 1,5 .N. 
E. Rep. 783; People v. Horton, 64 N. Y. 610; People v. 
Cunningham, 1 Denio, 524; Attorney General v. 
Cohoes Co., 6 Paige, 133; Wood, Nuis. § 729; Will. Eq. 
Jur. (Potter’s Ed.) 389, 401. Whenever ary person 
sustains a special and peculiar loss in consequence of 
an unlawful obstruction toa public street, he may 
maintain an action in equity in his own behalf for 
damages and an injunction. Such was the case of 
Callanan v. Gilman, supra, upon which the courts 
below relied in rendering judgment in this action, 
and which we also regard as analogous and controlling. 
In that case, as in this, the obstruction consisted in 
unloading trucks over a sidewalk, and pedestrians 
were forced by the inconvenience to take the opposite 
side of the street. The proof of special damages sus- 
tained by that plaintiff was slight, but the court held 
that direct proof of peculiar damage was not needed 
ifthe eircumstances showed it, and that he suffered 
some special damages not common to persons merely 
using the street for passage was declared to be too 
obvious for reasonable dispute. The right to main- 
tain the action does not depend on the amount of the 
special damage, provided the plaintiff suffered some 
material injury peculiar to himself. Pierce v. Dart, 
7 Cow. 609. We think that, in a populous city, what- 
ever unlawfully turns the tide of travel from the 
sidewalk directly in front of a retail store to the 
opposite side of the street is presumed to cause special 
damage to the proprietor of that store, because diver- 
sion of trade inevitably follows diversion of travel. 
The nature of this case was such that the amount of 
damages could not be shown, and hence the remedy 
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at law would not only be inadequate, but would lead 
toa multiplicity of suits. While the defendant was 
doubtless careful to interfere with the rights of the 
public no more than was necessary for the convenient 
transaction of his business with the facilities that he 
had, still he could not lawfully supply the defects in 
his premises by virtually monopolizing the sidewalk 
for several hours every day. As the court said in 
Rex v. Russell, 6 East, 427, he “‘could not legally carry 
on any part of his business in the public street to the 
annoyance ofthe public,” nor could he “eke out the 
inconvenience of his own premises by taking in the 
public highway.” Rex v. Jones, 3 Camp. 230. Whether 
a particular use of a street is an unreasonable use or 
not is a question of fact depending on all the circum- 
stances ofthe case. Hudson v. Caryl, 44 N. Y. 553; 
St. John v. Mayor, etc., 6 Duer, 315; Wood, Nuis. § 
251. The trial court found as a fact that the defend- 
ant’s use of this sidewalk was an unreasonable inter- 
ference with the passage of the public along the same. 
Hence he was properly held guilty of creating a 
nuisance, for the habitual use of a sidewalk or high- 
way in an unreasonable manner, to the serious incon- 
venience of the public, is a nuisance per se. 16 Amer. 
& Eng. Enc. Law, p. 937. The evidence was ample to 
support the finding, as the use of the sidewalk by the 
defendant was systematic and exclusive during a 
substantial part of the business day. The primary 
purpose of the sidewalk was violated, and the people 
who wished to use it to walk upon were compelled to 
walk around through the street, and avoid the passing 
vehicles as best they could. This is scarcely denied 
by tbe learned counsel for the defendant, who contends 
that no unreasonable use or occupation of the side- 
walk was shown so far asthe plaintiffis concerned, 
and that he cannot complain, although the public 
might. Itistrue that no direct interference with the 
plaintiff’s premises or business was shown. The 
pecuniary loss to him was caused by the indirect effect 
of the obstructions tothe sidewalk upon the public; 
but when an unreasonable use of a public highway is 
shown, andit also appears that such unreasonable 
use causes special damages to an individual, he has 
a personal right of action to compel the abatement of 
the nuisance. Doolittle v. Supervisors, 18 N. Y. 155; 
Corning v. Lowerre, 6 Johns. Ch. 439; Spencer v. 
Railroad Co., 8 Sim. 193; Sampson v. Smith, Jd. 272; 
Crowder v. Tinkler, 19 Ves. 617. While the general 
welfare is promoted by manufactories such as the 
defendant carries on, and they should not be interfered 
with for light or trivial causes, still the right of the 
public to the use of the sidewalk is paramount, and 
he must so arrange his business as not unreasonably 
to interfere with it. The decree against him conforms 
in every respect to the precedent established by this 
court in Callanan v. Gilman, 107 N. Y. 360, 373, 14 N. 
E. Rep. 264, when it modified the judgments of the 
courts below by restraining against an unnecessary or 
unreasonable obstruction. While the language of the 
injunction is somewhat indefinite, owing to the care 
taken not to interfere with important private rights, 
still a reasonable man will have little difficulty in de- 
termining what is a reasonable use of a public street. 
A prudent man will resolve doubtful questions in 
favor of the public, and against himself, and the wrong 
to the public isthe basisof the plaintiff’s right to 
relief, although a special injury to himself was also 
required before he could succeed. 


CHATTEL MortTGAGE Poe DescriPTion.— In 
Sandwich Manufacturing Co. v. Robinson, 49 





N. W. Rep. 1031, the Supreme Court of Iowa 
holds thata chattel mortgage of a threshing- 
machine and of ‘‘all the threshing-machine 
accounts which we shall earn or shall become 
due by the work of the above machine from 
now till this debt is paid in full,’’ is void as 
to the accounts, the description of them not 
being sufficiently definite to charge third par- 
ties with notice, and that demands for money 
not yet earned may be mortgaged. Beck, C. 
J., dissents. The court says: 


Is the following description contained in a chattel 
mortgage a sufficient description to impart notice to 
third parties as to the accounts therein described, to- 
wit: “One J. I. Case Threshing Machine Co.’s sep- 
arator, No. 10,921, with trucks, etc., and twelve-horse 
power, complete, with all the belts and tools owned 
by Menzie and Norvell. All the threshing-machine 
accounts which we shall earn or shall become due us 
by the work of the above machine from now till this 
debt is paid in full. All of which property I now own, 
clear of all incumbrance, and the same is now in my 
possession in section 11-8, township No. 91-2, range 
No. 21?’ It is claimed by appellant that the descrip- 
tion is insufficient for the reason that demands for 
money not earned cannot be mortgaged. We do not 
think the claim is well founded. As a general rule, 
every species of personal property which may be sold, 
and which has an actual or prospective existence, may 
be mortgaged. 6 Lawson, Rights, Rem. & Pr. § 3079. 
It is the well-settled rule in this State that a valid 
mortgage may be given on personal property not 
owned by the mortgagor, and not then in existence, if 
he afterwards acquired it. That rule has been applied 
to additions to stocks of merchandise. Scharfenburg 
v. Bishop, 35 Iowa, 63; Stephens v. Pence, 56 Iowa, 
258,9 N. W. Rep. 215. It has also been applied to 
crops to Le planted and grown. Norris v. Hix, 74 
Iowa, 525, 88 N. W. Rep. 395; Wheeler v. Becker, 65 
Iowa, 723, 28 N. W. Rep. 40; Fejavary v. Broesch, 52 
Iowa, 88, 2 N. W. Rep. 963. The right of a railroad 
company to mortgage its future earnings was affirmed 
in Jessup’v. Bridge, 11 Iowa, 575, although the decis- 
ion was founded to some extent on considerations of 
public policy. See, also, Dinham v. Isett, 15 Iowa, 
293. The principles which govern the cases cited are 
applicable to the one under consideration. That an 
account for money due may be sold cannot be ques- 
tioned, and an interest in such an account tess than 
the unqualified ownership of it may be transferred. 
Since a valid mortgage may be given on merchandise 
not in existence, and on crops neither grown nor 
planted, we must hold that one may be given ona 
claim for money not earned. In such cases the mort- 
gage attaches to the property designed to be included 
therein when it is brought into existence. What rela- 
tion a mortgage of accounts has to the recording act 
is a question not presented for our consideration, and 
not determined. We are of the opinion, howeyer, that 
the question certified must be answered in the nega- 
tive. The description given specifies the machine 
with which the accounts were to be earned, and the 
time during which they were to be earned, but there 
is no suggestion as to the county or State in which 
they were to be earned, nor of the persons against 
whom they may accrue, and no certainty as to the per- 
sons who shall earn them by operating the machine. 
The test of the sufficiency of a description in a chat- 
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tel mortgage to charge third parties with notice 
approved by this court is stated as follows: “That 
description which will enable third persons, aided by 
inquiries which the instrument itself indicates and di- 
rects, to identify the property, is sufficient.”” Smith 
v. McLean, 24 Iowa, 332. It was said in Muir v. 
Blake, 57 Iowa, 665, 11 N. W. Rep. 621, that a chattel 
mortgage which described the mortgaged property as 
‘all the crops raised by me in any part of Jones coun- 
ty for the term of three years,” was insufficient, and 
that “‘a chattel mortgage ought not to be a drag-net, 
covering a whole county, in any such general terms.” 
But the description involved in that case was much 
more definite and certain than the one in controversy. 
This contains nothing which would direct third per- 
sons to the property sought to be mortgaged. It is 
true, if a debtor of the mortgagor were found, he 
might be interrogated as to the origin of the indebt- 
edness, and by pursuing that or some other method 
it might be ascertained that the debt was owing to the 
mortgagor by reason of work done with a separator 
bearing the number given in the mortgage; but the 
law imposes no such burden upon third persons. 
They are under no obligation to exhaust every possi- 
ble means of information before they can safely pro- 
ceed to treat the property of the mortgagor as unin- 
cumbered. See Sperry v. Clarke, 76 Iowa, 506, 41 N. 
W. Rep. 203; Barrett v. Fisch, 76 Iowa, 553, 41 N. W. 
Rep. 310, and cases therein cited; Warner v. Wilson, 
73 Iowa, 719, 36 N. W. Rep. 719. 








SITUS OF TAXATION OF CORPORA- 
TIONS AND OF CORPORATE SHARES. 





It was laid down by Chief Justice Waite 
that, ‘‘In corporations, four elements of tax- 
able value are sometimes found: 1, fran- 
chises; 2, capital stock; 3, corporate prop- 
erty; and 4, shares of capital stock in the 
hands of the individual stockholders.’’"! Be- 
sides these the authorities mention that the 
business of a corporation may be taxed,? 
interest on foreign held bonds, but not the 
bonds themselves, income,® tax for each 
passenger carried within the States,* accumu- 
lated profits of a bank,’ and dividends.® 

The above list of items of taxation might, 
perhaps, be extended, but we are not con- 
cerned as to what may be taxed, except in 
so far as it may aid us in determining where 
the same may be taxed. ‘‘The property of 
corporations is taxable under the general 
laws of the State, and in the same manner 


1 Tenn. v. Whitworth, 117 U. S. 129. , 

2 People v. Equitable Trust Co., 96 N. Y. 887. 

3 U.S. v. Erie R. R. Co., 106 U. S. 327. 

4 State Tax on Foreign Held Bonds, 15 Wall. 300. 
5 Del. R. R. Tax, 18 Wall. 206. 

6 Clark v. R. R. Co., 4 Hous. 158. 

7 State Bank v. Milwaukee, 18 Wis. 281. 

8 Board of Review v. Gas-light Co., 64 Ala. 269. 





as the property of natural persons. Its 
realty is taxable where situated, and its per- 
sonal property at the principal place of 
business; and the stockholders, if taxed on 
their shares, are to be taxed where they re- 
spectively reside. When not separated by 
statute from their owner, the situs of the 
shares of stock follows and adheres to the 
domicile of the owner.’’? This proposition, 
while in general accurate, is not strictly so, 
asin the case of foreign corporations, it is 
held that a different rule may be applied to 
them, and section eight of article four of the 
United States constitution is not thereby 
violated, as such corporations are not ‘‘citi- 
zens’’ within the meaning of the above sec- 
tion. Nor is such rule always in conflict with 
the ‘‘commerce clause”’ of said constitution.” 
And Chief Justice Dixon held in case of a 
license required of a foreign insurance corpo- 
ration: ‘‘Nor is the requirement an exercise 
of the power of taxation as to the companies, 
but only a proper exercise of the police 
power, inherent in the sovereignty of the 
State." Even if in the latter case it had 
been an exercise of the taxing instead of the 
police power, under the authority of Paul v. 

Virginia, supra, it would not have been a 
violation of the ‘‘commerce clause’’ of the 
United States constitution, as insurance com- 
panies in issuing policies are not engaged in 
interstate ecommerce. Nor does a tax ona 
grant to a foreign corporation, preclude the 

State from further taxing it.’ And under a 
law that ‘‘each fire, marine, and fire and 

marine insurance company incorporated or 
associated under the laws of any government 
or State other than one of the United States, 

shall annually pay, etc.’’ it was held in Mas- 

sachusetts that an English joint stock com- 

pany was not a mere partnership, but was in 

the nature of a corporation, and was taxable 

in that State as other foreign corporations 

were taxed.” This case was affirmed on ap- 

peal by the Supreme Court of the United 

States. 

With these general propositions established, 
a more particular examination of the subject 
under discussion is now in order, with refer- 


91 Desty on Taxation, § 77. 

10 Paul v. Virginia, 8 Wall. 168. 

ll Fire Dept. v. Helfenstein, 16 Wis. 136. 
12 W. U. Tel. Co. v. Mayer, 28 Ohio St. 521. 
13 Oliver v. Ins. Co., 100 Mass. 531. 

1410 Wall. 566. 
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ence, first, to the situs of taxation of the realty 
of corporations. As a general proposition, 
it needs no citation of authorities to show 
that such real estate is taxable only where 
situate, the same as the realty of natural 
persons. But the question often arises 
whether certain property is real estate, tax- 
able where located, or personal property 
taxable where in legal contemplation the cor- 
poration resides. Thus in New York the 
question arose whether the ‘‘ties, stringers, 
rails’’ of a street railroad, located in a public 
street, were real or personal property, and it 
was held that they were real estate and tax- 
able where situate, and not at the office of 
the company. The foundation columns and 
superstructure of the elevated railroads of 
New York city are real estate and taxable as 
such.'* So New Jersey taxed a bridge to the 
center of the Delaware river as real estate.!’ 
The piers and abutments of such a bridge are 
real estate even if the corporation does not 
own the land upon which they rest, and the 
approaches are a part of the public highway." 
A boom consisting of piers, connected by 
logs, is real estate, and is taxable in the 
various towns where situated, and not as per- 
sonalty at the office of the company.’® Where 
a dam extended across a river between two 
towns, and the water power thereby obtained 
was used in one of the towns only, it was 
held that such water power wastaxable in 
the town only where used, while it seems that 
the dam itself is taxable in both towns.” In 
New York gas mains laid underneath the 
streets are held to be personal property, and 
taxable at the office of the company.” While 
in Iowa gas and water mains are treated as 
fixtures, appurtenant to the real estate upon 
which the main works are located, and tax- 
able there.” In some States the railroads are 
taxed on their right of way as an entirety, 
and the aggregate is then apportioned among 
the several counties in or through which the 
roads run according to the length of the 
roads in each of the respective counties.“ In 


15 People v. Cassity, 46 N. Y. 46. 

16 People v. Com. of Taxes, 82 N. Y. 462. 

17 State v. Metz, 29N. J. L. 122. 

18 Kittery v. Portsmouth Bridge, 78 Me. 93. 

19 Hall v. Benton, 69 Me. 346. 

20 Boston Mfg. Co. v. Newton, 22 Pick. 22. 

21 People v. Assessors, 39 N. Y. 81. 

22 Gas-light Co. v. Charter Oak Ins. Co., 51 Iowa, 
81; Appeal of Des Moines Water Co., 48 Iowa, 324. 

2% R. R. Co. v. Morris, 7 Kan. 210. 





others, such right of way is assessed sepa- 
rately by each county.™ It is very clear that 
a State cannot tax lands owned by a domestie 
corporation, which lands are located in 
another State; but if the State taxes such 
corporation on its capital stock on its real, 
and not nominal value, to determine the real 
value of such stock the value of the land 
situated in the other State may be taken into 
consideration. The above cases indicate 
that the difficulty lies in determining whether 
a certain item of taxable value is or is not 
real estate, and not in deciding which rule to 
apply when once determined to be real estate. 

Passing to the consideration of the question 
where the personal property of corporations 
is to be taxed, it will be observed that the au- 
thorities disclose a lack of harmony in the 
rules relating thereto. It is generally true, 
as stated by Desty in the quotation given 
above, that the property of a corporation is 
taxable ‘‘in the same manner as the property 
of natural persons;’’ but it is not always 
true as he states that a corporation is taxable 
on ‘‘its personal property at the principal 
place ‘‘of business.’’* This is especially 
true of tangible personal property, which is 
often taxed where located, and sometimes 
also at the place of business or principal 
office of the -corporation; while such taxable 
values, as notes, bonds, mortgages, and the 
like are generally, though not always, taxed 
at the ‘‘residence’’ of the corporation. This 
leads to the question what and where is the 
‘residence’ of a Corporation. ‘‘The resi- 
dence of ‘a corporation is the place where its 
principal office is located, or its principal 
operations carried on.’’? In New York un- 
der a statute which provided among other 
things that: ‘‘All the personal estate of every 
incorporated company, liable to assessment 
on its capital, shall be assessed in the town 
or ward where the principal office or place 
for transacting its financial concerns of the 
company shall be; but if such company have 
no principal office or place for transacting its 
financial concerns, then in the town or ward 
where the operations of such company shall 
be carried on,’’* it was held, where a corpo- 
ration took out a certificate of incorporation 


24 R. R. Co. v. Osborn, 12 Barb. 223. 

2% Coal Co. v. Commissioners, 59 Md. 185. 

2% 1 Desty on Taxation, § 77. 

27 Anderson’s Law Dict. Tit. Residence. 

% Oswego Starch Co. v. Dolloway, 21 N. Y. 449. 
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which stated that the company was formed 
‘*for the purpose of carrying on the manu- 
facture of starch in the city of Oswego,’’ and 
that ‘‘the operations of the said company 
shall be carried on in the city of Oswego,’’ 
and in compliance therewith the corporation 
established and run a factory for the manu- 
facture of starch insaid city of Oswego, but 
that its ‘‘principal office or place for transact- 
ing the financial concerns of the company’’ 
was located in the city of Auburn, that the cer- 
tificate of incorporation was conclusive, and 
that the company wastaxable on its person- 
al property in Oswego, and not in in Auburn.* 
And in Ohio, it was held, where a corpora- 
tion owned vessels upon the great lakes, and 
had its residence by its articles of incorpora- 
tion in Brooklyn, a town adjoining the city 
of Cleveland, and kept an office in such town 
where its annual election of directors was 
held, and other business of a _ general 
nature was transacted, while its main office 
was in the city of Cleveland where its finan- 
cial business was carried on the year through, 
that the company was taxable on its personal 
property in the town of Brooklyn and not in 
the city of Cleveland and it was further held 
that if the city limits of Cleveland should 
be so extended so to take in the office of 
the company this did not make the corpora- 
tion a resident of Cleveland, nor prevent the 
company from removing its office so as still 
to have it situated in the town of Brooklyn.” 
But in Connecticut it was held that a corpo- 
ration is taxable on its personal property 
where its principal office is located, irrespect- 
ive of the fact that its articles of incorpora- 
tion impliedly located it in an adjoining 
town, where its industrial operations were 
entirely carried on. ‘‘The proper seat of 
residence of a foreign corporation is the State 
which created it-and which continues it in 
existence; otherwise, the corporation might 
reside in a multitude of jurisdictions. But 
legislation may give it a status as a resident.’’*! 
So, in New York, where foreign insurance 
companies were required by law to deposit 
securities with the comptroller, it was held 
that such a company was taxable on its secu- 
rities so deposited where its principal office 
within the State was located.” 
29 Pelton v. Trans. Co., 37 Ohio St. 450. 
30 Mid. Ferry Co. v. Middletown, 40 Conn. 65. 


31 Anderson’s Law Dict., Tit. Residence. 
82 Ins. Co. v. Commissioners, 31 N. Y. 32. 





It is a well settled rule of taxation that in 
the absence of a statute the place of taxation 
of personal property is the residence or 
domicile of the owner.™ But it is equally 
well settled that for purpose of taxation, the 
situs of personal property may be separated 
from the domicile of the owner and given 
one of its own.* Some courts hold, however, 
that, irrespective of the domicile of the owner, 
such property is taxable where found.™ 

The taxation of bridges over streams which 
mark the boundary line between two States 
often gives rise to interesting questions. 
Where each State taxes the bridge as real 
estate, the solution is easy; but when taxed 
in any other way, the problem is not always 
so simple. As where the legislatures of Mis- 
souri and Illinois acted conjointly in incorpo- 
rating a company to build a bridge over the 
Mississippi, it was held in the latter State 
that the legislatures of the two States had no 
power to act jointly to create one corpora-. 
tion, but that each State chartered a corpora- 
tion of its own, and the corporation chartered 
by the legislature of Illinois was taxable 
in Illinois on its entire capital stock.* In 
New Jersey it was held that a bridge company 
which had a bridge over the Delaware river, 
was taxable on one-half of its capital stock.” 
In Pennsylvania it had previously been de- 
termined in respect to the same bridge com- 
pany that it was taxable on its surplus funds. 
It was urged in argument that the company 
being incorporated by two States, each hav- 
ing concurrent jurisdiction, the company 
could not be taxed without the concurrent 
authority of the two States. But this doc- 
trine was distinctly repudiated.* But in the 
case of a similarly situated bridge it was 
afterwards held in the same State that only 
one-half of the capital stock of the company 
was taxable in that State.™ This is certainly 
the equitable doctrine, if corporations owning 
such bridges are to be taxed on their capital 
stock. 

One doing business in another State from 
that of his residence may be taxed on such 
business where it is done, and he has fo right 

83 Herron v. Keeron, 59 Ind. 476. 

% Tappan v. Nat. Bank, 19 Wall. 491. 

% Selz v. Cregor, 104 Ill. 647. 

3% Quincy Bridge Co. v. Adams Co., 88 Ill. 615. 
37 State v. Metz, 82 N. J. L. 199. 

88 Easton Bridge Co. v. County, 9 Pa. St. 415. 


39 Pennsylvania v. Trenton Bridge Co.,9AmL. Reg 
298. 
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to object to paying the tax simply because 
he is not allowed to vote in such State. The 
maxim that taxation and _ representation 
should go hand in hand has no application to 
individuals as such. It has reference to 
political divisions only.“ Such a tax is 
purely a local tax.*' On the above principles 
it is held that a corporation which has an 
office in a State merely for recording and trans- 
ferring shares of stock on its books is doing 
‘‘business’’ in the State and can be taxed 
thereon; but it cannot be taxed on business 
outside of the State.*? So it was held that a 
Utah corporation engaged in mining and re- 
- ducing ores in Utah, then sending its base 
bullion to Chicago to be refined, and then 
sending such refined bullion to the United 
States assay office in New York city, and 
having an office in the latter city for the sale 
of bullion, paying dividends, holding annual 
meetings of directors and for other business, 
was doing ‘‘business’’ within the State, and 
was therefore taxable in New York.* Upon 
this principle the company would be liable to 
taxation on its business in three places, 
namely: Utah, Chicago and New York. 
The franchises of a corporation may be 
taxed.** The State may tax the right to op- 
erate a road within the State.” Franchises 
are not property in the strict sense of the 
word, yet the value of the property owned 
by the corporation may be taken into account 
in ascertaining the value of the franchises.” 
A tax on such franchises is a personal tax, 
and taxable only at the residence of the cor- 
poration.“ A foreign corporation cannot be 
taxed on its franchises.“ It was held in 
Pennsylvania that the State could tax foreign 
held bonds, that were secured by mortgage 
upon railroads within the State.” Upon ap- 
peal, the Supreme Court of the United States 
weversed this decision, and held; 1. That the 
power of taxation by a State is limited to 
persons, property, and business within the 
State; 2. As a corallary to the above the 
tax laws of a State can have no extraterrito- 


#0 Moore v. Commissioners, 80 N. Car. 154. 
41 Youngblood v. Sexton, 32 Mich. 406. 

42 People v. Eq. Trust Co., 96 N. Y. 387. 
43 People v. Mining Co., 105 N. Y. 76. 

44 Tennessee v. Whitworth, 117 U.S. 129. 
45 State v. McFetridge, 56 Wis. 256. 

46 Commissioners v. Bank, 123 Mass. 493. 
47 Nail Uo. v. People, 98 Lil. 399. 

48 1 Desty on Taxation, § 76. 

49 People v. Equitable Trust Co., 96 N. Y. 387. 
© Maltby v. R. R. Co., 52 Pa. St. 140. 





rial effect; and, 3. The debt being the prin- 
cipal thing, and not the mortgage by which 
it was secured, and being personal it followed 
the owner, and if the owner was a non-resi- 
dent he could not be taxed thereon. A 
resident of Georgia, living during the sum- 
mer months in New Jersey, is not taxable in 
the latter State on bonds of a New Jersey 
railroad owned by him.” But interest on 
foreign held bonds is taxable, as it is essen- 
tially a tax on the earnings of the railroad.” 
In the latter cases Mr. Justice Fields vigor- 
ously dissents, and it must be confessed that 
it is somewhat difficult to reconcile this case 
with that of the case of State tax on foreign 
held bonds, supra, as it is essentially a tax 
on personal property of persons without the 
jurisdiction. That personal property is not 
always taxed at the domicile of the owner is 
shown by a case in Missouri, where an owner 
of bonds sent them to New York for safe- 
keeping, and it was held that the bonds were 
not taxable in Missouri at the residence of 
the owner.™ 

The income ofa corporation may be taxed, 
but only upon that part which is earned 
within the State.“ Dividends already de- 
clared are taxable to the owner where he 
resides; if not declared they are assessable 
to the corporation, where it resides.” But 
the legislature cannot require a domestic cor- 
poration to reserve and pay into the treasury 
of the commonwealth a certain portion of the 
dividends on shares held by non-residents.® 

The rolling stock of railroads is sometimes 
held to be a fixture of the realty.” More 
often perhaps it is held to be personalty, and 
when so held, it is taxable at the residence of 
the corporation.” But such rolling stock is 
not taxable in a certain city merely because 
the business of the corporation is principally 
done in that city.“ While rolling stock is 
properly taxable at the residence of the cor- 
poration, the legislature may provide for its 


51 State Tax on Foreign Held Bonds, 15 Wall. 300. 

52 State v. Ross, 3 Zab. 517. 

53 R. R. Co. v. Collector, 100 U.S. 595; U. S. v. R. 
R. Co. Co., 106 U. S. 327. 

54 Valle v. Ziegler, 20 C. L. J., 271. 

55 Phil. Contributorship v. Commonwealth, 98 Pa. 
St. 48; Nichols v. N. H. & N. Co., 42 Conn. 103. 

56 State v. Railroad Co., 48 Md. 49. 

57 County v. Gas-light Co.,64 Ala. 269. 

58 Oliver v. Various Corporations, 11 Allen, 268. 

58 Trust Co. v. R. R. Co., 3 Dill. 412. 

© R. R. Co. v. Alexandria, 17 Grat. 176. 

61 Davenport v. R. R. Co., 16 Iowa, 348. 
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distribution throughout the various countie® 
in or through which the road runs. When 
such rolling stock, as well as other property 
of a corporation is employed in interstate 
commerce, a constitutional factor enters into 
the problem, which will presently be examined. 

And first, it may be well to lay down a few 
fundamental propositions, as regards the 
taxing power of the States. It was said by 
Chief Justice Gibson that, ‘‘In every govern- 
ment taxation is the attribute of sovereignty’’ 
and ‘‘as regards taxation there, there is no 
limitation of it.’’® The power of the State to 
tax is unlimited, except as restricted by 
the national constitution, and its own. But 
nothing is subtracted from the power of the 
State, except what is expressly or by neces- 
sary implication withdrawn.® 

W. W. QUuARTERMASS. 
62 State v. Severance, 55 Mo. 378. 
63 Kirby v. Shaw, 19 Pa. St. 260. 


64 Sharpless v. Mayor, 21 Pa. St. 160. 
6 Matter of 34th Street R. R., 102 N. Y. 350. 








PERSONAL PROPERTY — POSSESSION OB- 
TAINED BY FRAUD — PURCHASE FROM 
FRAUDULENT BAILEE—TITLE. 





BAEHR V. CLARK. 





Supreme Court of Iowa, Oct. 5, 1891. 

An innocent purchaser for value of personal prop- 
erty from a vendor who obtained possession of that 
property by meaus of fraudulent representations, and 
who holds it as a mere bailee, acquires no title to the 
property, and the defrauded owner may maintain 
replevin. 


ROTHROCK, J.: 1. The court made special find- 
ings of the facts which it was taought were 
established by the evidence. We need not set 
out these findings in detail, but will recite such 
as are deemed material to a determination of the 
rights of the partiesupon an appeal. The plaint- 
iff isa dealer in diamonds at the city of Omaha, 
in the State of Nebraska. In the month of 
December, 1888, one J. J. Barker made his ap- 
pearance at the plaintiff’s place of business, and 
represented that he had a customer for a diamond 
ring and stud. anc desired to examine the plaint- 
iff's goods. He seclected the ring and stud now 
in controversy, and the plaintiff delivered them 
tohim to take them and show them to the party 
who desired to make the purchase. The sum of 
$450 was fixed as the price of the diamonds, and 
Barker was to return them, or return with the 
price, inan hour. The plaintiff saw no more of 


Barker for two or three days, when he succeeded in 
having an interview. Barker at first stated that he 
had been robbed of the diamonds; said he had 





been knocked down and robbed, and called at- 
tention to certain bruises on his face and marks on 
his fingers. The plaintiff threatened to have 
Barker arrested, and then he stated he had lost 
the diamonds at a gambling house; and after- 
wards he stated that they were in possession of 
the defendant, Clark, at Council Bluffs. It was 
afterwards ascertained that Barker, after obtain- 
ing possession of the diamonds, crossed the Mis- 
souri river to Council Bluffs, and stopped ata 
gambling-house kept by one Carrigg. While 
there he was in urgent need of money, and Car- 
rigg advanced money to him, from time to time, 
and took and heldthe diamonds as security. 
When these advancements amounted to the sum 
of $247 Carrigg refused to make further advance- 
ments, and be and Barker went to the defendant 
with the diamonds, and sold them to him for the 
sum of $275, and Clark paid Carrigg, the keeper 
of the gamblidg-house, the sum of $247, and he 
paid Barker the balance, being $28. Barker re- 
presented to the defendant that the diamonds 
belonged to him. There are other facts disclosed 
in evidence as to efforts made by plaintiff to ob- 
tain payment for the property, and offers to pur- 
chase the diamonds from Clark, which are of no 
importance in the case. The plaintiff did no act 
which would in law estop him from asserting any 
claim he may have had at any time to recover tte 
property from Clark. The court found that Clark 
was an innocent purchaser for value, and we in- 
cline to think that finding was correct. The only 
real question in the case is whether Clark is en- 
titled to the property as an innocent purchaser? 
Other facts might be stated which authorize the . 
conclusion that Barker obtained the possession of 
the goods by fraudulent representations, but 
enough has been stated to show that the court 
was fully authorized in finding that Barker had 
no customer for valuable diamonds. The fact 
that he did not return in an hour, but repaired to 
a gambling-house, and pledged the diamonds to 
the keeper of the house, fully warrants the finding 
that he obtained possession of the property by 
fraud. If the plaintiff had sold and delivered the 
diamonds to Barker upon these representations, 
and Barker had resold to the defendant, he being 
an innocent purchaser, the plaintiff could not 
maintain this action. It is well settled that when 
goods are obtained from their owner by fraud, 
and the facts show a sale to the party guilty of 
the fraud, an innocent purchaser of the gouds 
from the fraudulent vendee for value, and with- 
out notice of the fraud, will take the title. The 
true inquiry is, did the owner intend to transfer 
both the property in and possession of the goods 
to the person guilty of thefraud. If he did, there 
is a contract of sale, however fraudulent-the de- 
vice, and the property passes, and subsequent 
innocent purchasers for value will be protected. 
Rowley v. Bigelow, 12 Pick. 312; Perkins v. An- 
derson, 65 Iowa, 398, 21 N. W. Rep. 696; 1 Pars. 
Cont. 520. And see Starch Co. v. Lendrum, 57 
Iowa, 573,10 N. W. Rep. 900, in which the rule 
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announced is recognized, but held not applicable 
to an attaching creditor of the fraudulent vendee. 
Robinson v. Pogue, 86 Ala. 257, 5 South. Rep. 
685; Hutchinson v. Watkins, 17 Iowa, 475; Dock 
Co. v. Foster, 48 Ill. 507. 

But this rule has no application unless there is 
an actual sale of the property by the alleged 
vendor. Ifone delivers property to another as a 
mere bailee, a purchaser from the bailee acquires 
no title, however innocent he may be. He has no 
more right to assert title to the property than if 
it had been stolen, and his purchase had been 
from the thief. The principle upon which this 
distiuction rests is that the vendorin the cases 
last supposed does not part with the title to the 
property, nor does he have any such intention, 
and the fraudulent possessor of the property can 
convey no title to any third person, however in- 
noceut; for no property has passed to himself 
from the true owner. Benj. Sales, 369; Rohr- 
bough v. Leopold (Tex.), 4 5S. W. Rep. 460; 
Church v. Mellville (Or.), 21 Pac. Rep. 387. It 
is very plain that the transaction between the 
plaintiff and Barker did not pass the title of the 
diamondsto Barker. He did not pretend or claim 
that he wanted to purchase diamonds. He was 
intrusted with the possession of them merely as 
the agent of the plaintiff, and, instead of returning 
them, he embezzled them by pawning them in a 
gambling-house, and by subsequently, in con- 
nection with the keeper of the house, selling 
them to the defendant. The authorities appear 
to be uniform that in such case the purchaser 
from a mere agent or bailee acquires no title, even 
though he pay value, and has no notice of the 
“embezzlement, and that the rule caveat emptor 
applies. It is idle to contend that Barker did not 
have thecriminal intent to embezzle the diamonds 
when he obtained possession of them from the 
plaintiff. There is no evidence that he had any 
friend who was in need of diamonds. All of his 
acts subsequent to the time he acquired posses- 
sion indicate that his purpose, from the inception 
of his enterprise, was not to procure a purchaser 
for the property, but to appropriate it to his own 
use. There are no other questions in the case 
which demand consideration. The judgment of 
the district court is affirmed. 


NorTe.—In cases where fraud has been practiced on 
the original vendor or owner of the property, his right 
to maintain replevin, after the property has passed 
into the hands of an i t purch for value, de- 
pends on whether or not there was an intent in the 
original transaction to convey both title and possses- 
sion, or possession only. If the vendor or owner in- 
tended to pass both title and possession of the prop- 
erty, even if he was induced to part with it by means 
of fraudulent representations, he cannot maintain re- 
plevin against an innocent purchaser for valne. But 
if he intended to pass only the possession, and not the 
title, then the innocent third party obtains no title 
from his fraudulent vendor, and the owner may main- 
tain replevin for the property. Benj. on Sales, sec. 
649; Kinsey v. Leggett, 71 N. Y. 387; Brower v. Pea- 
body, 13 N. Y. 121; Dows v. Perrin, 16 N. Y. 325; Bank 
v. Logan, 74 N. Y. 568; Moors v. Kidder, 106 N. Y. 32; 














Decan v. Shipper, 35 Pa. St. 239; Barker v. Dinsmore, 
72 Pa. St. 427; Rohrbough v. Leopold, 68 Tex. 254, s. 
c., 48. E. Rep. 460; Church v. Melville, 17 Oreg. 413, 
S. C., 21 Pac. Rep. 387; Dean v. Yates, 22 Ohio St. 388; 
Hamet v. Letcher, 37 Ohio St. 356, s. c., 15 Cent. L. J. 
50; Kitchell v. Vanadar, 1 Blackf. (Ind.) 356; Inger- 
soll v. Emerson, 1 Ind. 76; Chism v. Woods, Har- 
din, 531, s. c., 3 Am. Dec. 740; Patton v. McKane, 15 
B. Mon. 555; Swift v. Mosely, 10 Vt. 208; Sargent v. 
Gile, 8 N. H. 325; King v. Bates, 57 N. H. 446; Fawcett 
v. Adams, 32 Ill. 411; Barnard v. Campbell, 55 N. Y. 
456. As to title to property obtained under false pre- 
tenses, see 24 Cent. L. J. 103. 

The owner of property cannot be divested of his 
title except by his consent or by legal process. 
Williams v. Merle, 11 Wend. 80, s.c., 25 Am. Dec. 
604, and note 606; Quinn v. Davis, 78 Pa. St. 15; Ven- 
tress v. Smith, 10 Pet. 161. The doctrine of caveat 
emptor applies to the sale of chattels. Tuttle v. 
Campbell, 74 Mich, 652, s.c., 16 Am. St. Rep. 652; 
Brown v. Gray, 6 Joneg’ Law, 103, s. c., 72 Am. Dec. 
563; note to Scott v. Hix, 62 Am. Dec. 460. The pur- 
chaser gets no better title than the seller has. Agnew 
v. Johnson, 22 Pa. St. 471, s. c.,62 Am. Dec. 303; Faw- 
cett v. Osborn, 32 Ill. 411, s. c., 83 Am. Dec. 278. 
Thus a purchaser from one having neither title nor 
authority to sell acquires no title. Saltus v. Everett, 
20 Wend. 267; Trudo v. Anderson, 10 Mich. 357; Hills 
v. Snell, 104 Mass. 173. A sale of property by a bailee 
without the consent of the bailor cannot divest the 
latter of his title. Bailey v. Colby, 34 N. H. 29, s.c., 
66 Am. Dec. 752; Roland v. Gundy, 5 Ohio, 202; 
Vaughn v. Hopson, 10 Bush, 337. So it has been held 
in case of a conditional sale, that the vendee could 
transfer no title by a subsequent sale to a third party. 
Ballard v. Burgett, 40 N. Y. 314. Property held under 
the terms of a conditional sale is not subject to execu- 
tion against the vendee. Herring v. Hoppock, 15 N. 
Y. 409; Coombs v. Gordon, 59 Me. 111; Bryant v. 
Whitcher, 52 N. H. 158. One wrongfully in the pos- 
session of property cannot sell it and give good title. 
Wooster v. Sherwood, 25 N. Y. 278; McGolderick v. 
Willitts, 52 N. H. 612; Prime v. Cobb, 63 Me. 200; 
Moody v. Blake, 117 Mass. 23; Thatcher v. Moore, 134 
Mass. 156. Where a railroad ticket has been fraudu- 
lently obtained from the company, a purchaser from 
the holder, although for value and without notice, ac- 
quires no title. Frank v. Ingalls, 41 Ohio St. 560; 20 
Cent. L. J. 324, and cases cited. And stolen property 
sold by the thief to an innocent purchaser for value 
can be replevied by the lawful owner. Anderson v. 
Nicholas, 28 N. Y. 600; Stock v. Branch, 44 Mo. 542. 
Where goods are obtained by a fraud that amounts to 
a felony, the vendor may take the goods even from a 
bong fide purchaser. Robinson v. Dauchy, 3 Barb. 
30; Newkirk v. Dalton, 17 Ill. 413; Sharp v. Parks, 48 
Ill. 511; Haddix v. Einstman, 17 Ill. App. 443. But a 
bona fide purchaser of a stolen negotiable instrument 
takes a good title. Jones v. Nellis, 41 Ill. 482; Ven- 
tress v. Smith, 10 Pet. 161. No title passes to a fraud- 
ulent purchaser, and therefore he cannot give title to 
another by a subsequent purchase. Alexander v. 
Swackhamer, 105 Ind. 81, s. c., 55 Am. Rep. 180. 
Where one falsely pretends to be the agent of a third 
person, and purchases personal property from a 
vendor who intends to vest title in the supposed prin- 
cipal, the sale is void, and vests no title in the pre- 
tended agent, and he cannot by a subsequent sale con- 
fer title to the property upon another. Peters’ Box, 
etc. Co. v. Lesh, 119 Ind. 98, s. c., 12 Am. St. Rep. 367. 

But, on the other hand, if the vendor or owner of 

he property intended to transfer both the property 
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in and the possession of the goods to the person guilty 
of fraud, a different rule prevails. If the facts show a 
contract of sale, and the property passes, however 
fraudulent the device of the vendee, an in t third 
person who purchases, without notice, for value, ac- 
quires a good title. Benj. on Sales, sec. 649; Dickson 
v. Culp, 5 Cent. L. J. 183, note, same page; Rowley v. 
Bigelow, 12 Pick. 307, s. c., 28 Am. Dec. 607; Hoffman 
v. Noble, 6 Mete. 68; Moody v. Blake, 117 Mass. 26; 
Durell v. Haley, 11 Paige Ch. 492; Root v. French, 13 
Wend. 570; Curme v. Rauh, 100 Ind. 247; Sharp v. 
Jones, 18 Ind. 314; Bell v. Cafferty, 21 Ind. 411; Claf- 
lin v. Cottman, 77 Ind. 58; Benedict v. Williams, 48 
Hun, 123; Paddon v. Taylor, 44 N. Y. 371; Stevens v. 
Bremen, 79 N. Y. 254; Loudon v. Youmans, 31 S. Car. 
147, 8S. C., 17 Am. St. Rep. 17; Bachentoss v. Speicher, 
31 Pa. St. 324; Braden v. Brooks, 22 Me. 463; Neff v. 
Landis, 110 Pa. St. 204; Michigan, etc. R. Co. v. Phil- 
lips, 60 Ill. 190; Goodwin v. Boston, etc. R. Co., 111 
Mass. 202; Titcomb v. Wood, 38 Me. 561; Lynch v. 
Beecher, 38 Conn. 490; Holland v. Swain, 94 Ill. 154; 
Hawkins v. Davis, 5 Baxt. 698; Paige v. O’Neal, 12 
Cal. 483; Old Dom. Steamship Co. v. Burckhardt, 31 
Gratt. 664; Williams v. Givin, 6 Gratt. 268. But he is 
not a bona fide purchaser if he had notice. Long Syne 
Co. v. Ross, 20 Nev. 127; Arnold v. Hagerman, 45 N. 
J. Eq. 186; Gage v. Epperson, 2 Head. 669; Parker v. 
Conner, 93 N. Y. 118; Young v. Kellar, 94 Mo. 581, s. 
C., 26 Cent. L. J. 417, and note 422; Phillips v. Reitz, 
16 Kan. 396. Where the property is attached by the 
creditors of the fraudulent vendee, the vendor has a 
right to claim the goods from those who attached 
them. Buffington v. Gerrish, 15 Mass. 156; Wiggin v. 
Day, 9 Gray, 97; Whitman v. Merrill, 125 Mass. 127; 
Field v. Stearns, 42 Vt. 107. The vendor has not the 
right of stoppage in transitu against a bona fide pur- 
chaser for a valuable consideration. Hollingsworth v. 
Napier, 3 Caines, 182, s. c.,2 Am. Dec. 258. The as- 
signee of a fraudulent purchaser without notice of the 
fraud, as a security for a past debt, is not abona fide 
purehaser and gets no title against the defrauded 
vendor. Root v. French, 13 Wend. 570; Devoe y. 
Brandt, 53 N. Y. 462. One who gives his note for the 
purchase money is not a bona jide purchaser until his 
note has been paid. Matson v. Melchor, 42 Mich. 477. 
Where the owner of goods, by voluntarily parting 
with possession thereof, clothes a vendee with the in- 
dicia of ownership, he must bear the loss, as between 
him and an innocent purchaser from such vendee. 
Jennings v. Gage, 13 Ill. 610; Pickering v. Busk, 13 
East, 44. If goods are bought by fraud and false pre- 
tenses, and are afterward sold on execution against 
the buyer to a bona fide purchaser, the original vendor 
cannot maintain replevin. Claflin v. Cotman, 77 Ind. 58. 
FRANK L. LITTLETON. 











JETSAM AND FLOTSAM. 





NEGLIGENCE: THE RULE IN DAVIES V. MANN.— 
The opinions of Mr. Justice Gray, of the Supreme 
Court of the United States, possess an exceptional 
value when they relate to the principles which come 
into play in actions for damages for negligence. No 
one who has studied that branch of the law thoroughly 
and made a general comparison of the American de- 
cisions on the subject, can fail to have acquired this 
impression. In the late case of Inland, etc., Co. v. 
Tolson, 11 Sup. Ct. Rep. 653; affirming 6 Mackey (D. 
C.), 39, the court, in an opinion delivered by that 
eminent judge, re-affirmed and applied the doctrine 
first started in England in the case of Davies v. Mann 





10 Mees & W. 545, and fivally affirmed by the House of 
Lords in Radley v. Railway Co., 1 App. Cas. 754, and 
followed generally by the American courts, that the 
contributory negligence of the plaintiff, in an action 
for personal injuries, will not exonerate the defendant 
or bar the plaintiff’s recovery, if the jury find that the 
defendant might, notwithstanding the contributory 
negligence of the plaintiff, by the exercise of reason- 
able care and prudence, have avoided the consequen- 
ces of such negligence. The court approve the 
following passage in a charge to a jury, expressive of 
this rule: “Although the rule is that if the defendant 
be shown to have been guilty of negligence, the plaint- 
iff cannot recover if he himself be shown to have been 
guilty of contributory negligence which may have had 
something to do in causing the accident; yet the con- 
tributory negligence on his part would not exonerate 
the defendant, and disentitle the plaintiff from recov- 
ering, ifit be shown that the defendant might, by 
the exercise of reasonable care and prudence, have 
avoided the consequences of the plaintiff’s negligence.” 
—American Law Review. 


AMOUNT OF DAMAGES FOR INJURIES.—In a recent 
accident case in the Supreme Court of Louisiana, the 
brief of counsel for the defendant urged that “three 
thousand dollars damages for a simple fracture of the 
femur, from which a recovery, without bad conse- 
quences, takes place in less than two months, is ex- 
cessive to an old negro drayman over 60 years of age, 
who was earning $1.25 perday. Five hundred dollars 
is ample compensation in such a case.’’ But his in- 
dustrious opponent found ample precedent for the 
jury’s liberality to an “told negro” in the reports. He 
urged that “in assessing damages where there is 
gross negligence and a flagrant breach of public duty, 
it is proper to blend the interests of society and of the 
injured individual, and to allow such damages as 
would not only fully compensate the injured person 
for his injuries, his pain, and his sufferings, but also 
such as would prevent a repetition and serve asa 
warning.”” He then gives a schedule of damages 
awarded as merely compensatory in the following 
cases: Choppin v. Railroad Co., 17 La. Ann. 19 (loss 
of a leg, $26,000); Summers v. Railroad Co., 34 La. 
Ann. 139 (broken elbow, $7,500); Ketchum v. Railroad 
Co., 388 La. Ann. 777 (loss of arm, $10,000); Wardle v. 
Railroad Co., 35 La. Ann. 202 (shock to spine, $5,000) ; 
Peniston v. Railroad Co., 34 La. Ann. 778 (broken leg, 
$6,000); Barsdall v. Railroad Co., 23 La. Ann. 180 (loss 
of both legs, $15,000); Dominguez v. Railroad Co., 35 
La. Ann. 751 (bruises, $1,500); Spring Co. v. Edgar, 
99 U. S. 645 (bruises, $6,500); City of Panama, 101 U. 
S. 453 (broken arm, $15,000); Railroad Co. v. Glad- 
mon, 15 Wall. 401 ($9,000); Railroad Co. v. Stout, 17 
Wall. 757 (injured foot, $7,500); Railroad Co. v. 
Herbert, 116 U. S. 642 (loss of leg, $10,000); Railroad 
Co. v. Mares, 123 U. S. 710 (loss of both legs, $20,000) ; 
Miller v. Hewes, 1 Woods, 363 (broken ribs, $8,000) ; 
Railroad Co. v. Drysdale, 52 Ga. 644 (broken arm, 
$3,000); Westerville v. Freeman, 66 Ind. 255 (broken 
hip, $2,000); Railroad Co. v. Donahue, 70 Pa. St. 119 
(loss of toes, $5,216.66); Campbell v. Portland, 62 Me. 
552 ($9,500). But in spite of this formidable array of 
precedents, the court rendered the damages to $1,000 
only for the negro drayman. 
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BOOK REVIEWS. 





DARLINGTON ON PERSONAL PROPERTY. 

This book, prepared by a distinguished member of 
the Washington bar, is founded on the well-known 
English treatise of Joshua Williams, which it is said, 
did not attain in America, equal eminence with that 
author’s invaluable work upon the law of real prop- 
erty, because so large a proportion of the former was 
devoted to summarizing modern English statutory 
provisions. , 

The author of the present work has eliminated from 
the original work so much of its text as is inappli- 
cable in the United States, but has retained so much 
of it as was devoted to the statement of principles and 
to the consideration of adjudicated qnestions of gen- 
eral application. Outside of the purely statutory 
character of the work, it has attained high eminence 
in this country for its concise comprehensiveness, 
clearness and aceuracy. 

The author of the present work, though retaining 
many ofthe more important English decisions, has 
added all the American decisions upon its subjects. 
The work treats of the subjects and nature of personal 
property, of choses in possession, and therein of 
chattels which descend to the heir, of trover, bailment 
and lien, of the alienation of choses in action, and of 
ships. It next discusses choses in action, and therein 
of actions ex delicto, of contracts, of deeds, of bank- 
ruptcy and insolvent laws, of insurance and of arbi- 
tration. The subject of incorporeal property including 
personal annuities, stocks and shares, patents and 
copyrights, is also exhaustively treated, as well as 
personal estate generally, and therein of settlements 
of personal property, of joint ownership and joint 
liability, of a will of intestacy, of the mutual rights of 
husband and wife. The work concludes with a 
chapter upon the title to personal property. Nothing 
but praise can be said in reference to the work which 
exhibits care and industry in its preparation. The 
mechanical execution of the volume is first class, the 
printing and binding being very attractive. 


RAPALJE’s DIGEST. 

The object of this work is to present under one 
alphabet of titles, all the points decided in the cases 
reported in the one hundred and sixty volumes of the 
American Decisions and American Reports. In its 
preparation, the compiler states that his aim has been, 
first, to make as few titles as possible, but each one 
complete in itself, so far as may be, with cross-refer- 
ences at its head to all other places where similar 
matter is treated. Second, to give a scope note at the 
beginning of each title, indicating briefly its extent 
and limits. Third, to make the cross-references and 
reference titles so numerous and direct that, when 
viewed as a whole, they take the place of a good 
alphabetical index to the entire work. Fourth, to 
print every point in every case, no matter how trite or 
trivial. Atthe beginning of the first volume, is a very 
exhaustive index of 250 pages, to the notes which have 
been published from time to time in the American 
Decisions and the American Reports. 

The reputation of the compiler of this work isa 
guarantee of its accuracy. A practical examination of 
its page*has demonstrated to us that it has been pre- 
pared with care and fidelity. No owner of the sets of 
American Decisions and American Reports can afford 
to be without it, and many who do not own them but 
have access to them will find it-a useful work of refer- 
ence. 





HUMORS OF THE LAW. 


A literary man stood up in the Police Court to an- 
swer tothe charge of vagrancy. “I object your 
Honor,” he said, with dignity, ‘to this prosecution of 
gentleman who follow the profession of letters, and—’’ 

“T understand,” interrupted the magistrate, ‘that 
you were found sleeping on a doorstep; that you have 
no visible means of support, and that you have been 
seen under the influence of liquor.” 

“What of it?’ cried the prisoner. “Though I am 
as poor as Richard Savage,.when he made his bed in 
the ashes of a glass factory, as drunken as Dick Steele, 
as ragged as Goldsmith, when he was on his fiddling 
tour, as dirty as Sam Johnson, as—” 

“There there!” cried the magistrate, impatiently, ‘I 
have no doubt that your associates are a disreputable 
lot, and I shall deal with you in such a manner as to 
cause them to give this town a wide berth. Seven 
days with hard labor. Mr. Clerk, furnish the consta- 
ble with the names ofthe vagabonds mentioned by the 
prisoner.” —Green Bag. 
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1. ACCOUNTING BY AGENT.—Where two persons are 
interested in the promotion of an enterprise, and one 
of them agrees to furnish money and the other to ex- 
pend it for the common benefit, the latter is bound 
to account for disbursements, and is liable for that 
which has not been properly expended.— Bailey v. Bur- 
gess, N. J., 22 Atl. Rep. 733. 

2. ADVERSE POSSESSION— Tax-titles.—Where a per- 
son has been in the actual, open, exclusive, adverse 
possession of lands, as owner, for 10 years, he thereby 
acquires an absolute title in fee, free from the lien cre- 
ated by tax-deed on the property, issued more than 10 
years prior to the commencement of the action to fore- 
close such tax deed.—Alerander v. Meadville, Neb., 49 
N. W. Rep. 1123. 

3. APPEAL — Notice to Co-parties.—Where two ot the 
three parties against whom a joint judgment was ren- 
dered appealed without complying with the provisions 
of sections 635 or 638, Rev. St. Ind., 1881, the appeal could 
not be cured after the expiration of the year for appeal 
by the filing in the appellate court a written ap- 
pearance of the third judgment defendant, and his 
refusal to join in the appeal.—Holloran v. Midland Ry. 
Co., Ind., 28 N. E. Rep. 549. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Mort- 
g ages.—A mortgage executed by insolvents to a trustee 
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to secure certain of their creditors, containing a de- 
feasance in express terms, is not a general assignment, 
within the meaning of the lowa assignment law (Code 
Iowa, §§ 2115 2128), although it covers all their available 
property; and hence it does not come within the opera- 
tion of section 2115, which invalidates all general as- 
signments not made for the benefit of all creditors in 
proportion to the amount of their respective claims.— 
Younkin v. Collier, U. 8. C. C. (lowa), 47 Fed. Rep. 571. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—W here an insolvent firm contemplates a general 
assignment, but before the instrument is signed by the 
firm or delivered to the assignee a creditor attaches, 
and, in order to release this attachment, the firm gives 
the attaching creditor a chattel mortgage, the mort- 
gage is valid, and the assignment and mortgage to- 
gether will not be held to be a general assignment for 
the benefit of creditors with a preference, and therefore 
void, under Code Iowa, § 2115, providing that no gen- 
eral assignment by an insolvent for the benefit of 
creditors shall be valid unless made for the benefit of 
alithe creditors in proportion to their claims.—Rock 
Island Plow Co. v. Breese, lowa, 49 N. W. Rep. 1026. 


6. ATTACHMENT Bonp — Action for Damages. — In 
an action on an undertaking seeking actual ;‘dam- 
ages only, that where a failure to prosecute the pro- 
ceedings in attachment according to the condition of 
the bond was shown by the fact that the attachment 
was dismissed, evidence that a ground of attachment 
existed at the commencement of the attachment suit 
was not admissible in defense.— Vurpiliat v. Zehner, Ind., 
28 N. E. Rep. 556. 


7. BaiL—Indemnified Sureties.—A bail-bond, pending 
appeal from a conviction in a criminal case, should not 
be accepted where the sureties thereon have idemnified 
themselves by taking bonds from the accused and 
others; and the fact that such bonds are against public 
policy, and could not be collected, is immaterial.— 
United States v. Simmons, U. 8. C. C. (N. Y.), 47 Fed. Rep. 
575. 

8. BaIL-BOND—Description of Offense.—A bail-bond, 
which recites that the principal therein stands charged 
with the offense of ‘“‘unlawfully carrying a pistol on or 
about his person,” is insufficient to sustain a forfeiture, 
in that the acts constituting the offense are stated dis- 
junctively; tbe statute also using the disjunctive “or.” 
—Burrows v. State, Tex., 178. W. Rep. 257. 


9, CHATTEL MORTGAGE — Consideration.—A pre-ex 
isting debt is a valuable consideratton for a chattel 
mortgage, and protects the mortgagee to the same ex- 
tent as had he paid a new consideration.—Henry v. Viiet, 
Neb., 49 N. W. Rep. 1107. 

10. CHATTEL MORTGAGE — Possession.—A clause in a 
chattel mortgage providing that the mortgagee may at 
any time he feels insecure treat the debt as due, and 
take and sell the property, will not authorize the seizure 
and sale of the property uoless the mortgagor is about 
to do, or has done, some act which tends to impair the 
security.—J. I. Case Plow Works v. Marr, Neb., 49 N. W. 
Rep. 1119. 

1l. CHATTEL MORTGAGE BY PARTNERSHIP.—One part- 
ner may give a chattel mortgage on firm property to 
secure a firm debt, without the krowledge of his co- 
partner or any express authority from him, even though 
the giving of such mortgage necessarily results in put- 
ting an end to the firm business.—Letts- Fletcher Co. v. 
Mc Master, Iowa, 49 N. W. Rep. 1035. 


12, CHINESE RESTRICTION AcCT—Merchant’s Certifi- 
cate of Identity.—Under the act of congress of 1832 as 
amended by that of July 5, 1884, providing that Chinese 
persons other than laborers, who are about coming to 
this country must procure from the government which 
they areabout leaving a certificate of their occupation, 
all Chinese merchants, whether coming for the first time, 
or having before lived here and returning after a tem- 
porary absence, must, before they can be admitted, pro- 
cure such certificate. — In re Lau Ow Bew, U. 8.0. C. 
(Cal ), 47 Fed. Rep. 578. 





13. CONFLICT OF Laws—Rate of Interest.—Pursuant to 
an arrangement made in Washington, D. C., between 
plaintiff, a resjdent of that city, and defendant, a citi- 
zen of New York, for the repewal of a note payable in 
Washington for a loan made by plaintiff to defendant, 
and bearing interest at 7 per cent.,a new note bearing 
the same rate of interest was executed in New York by 
defendant, payable at a bank in that State to the order 
of a party also a resident of New York, who indorsed 
and mailed the note to plaintiff whereupon plaintiff de- 
livered upthe old note: Held, that the question of usury 
was to be determined according tothe law at Wash- 
ington.—Staples v. Nott, N. Y.,58 N. E. Rep. 615. 

14. CONSTITUTICNAL Law.—When the legislature, in 
order to express its will, resorts to amendatory legisla- 
tion, it must be made to conform to the express re- 
quirements of the constitution in this respect, although 
the same effect might be produced by enactments not 
amendatory, but independent.— State v. Common Council, 
N. J., 22 Atl, Rep. 731. T 

15, CONSTITUTIONAL LAw—Mechanic’s Liens.—Rev. St. 
Wis. § 7315, provided that subcontractors who furnished 
material used in the erection of buildings might have 
liens therefor, but restricted the amount of their re- 
covery to the amount of the original contract price. 
Laws 1889 amended the section so as to do away with 
the restriction as to the amountof recovery by subcon- 
tractors, but made it the duty of the original contractor 
to defend all actions by subcontractors, and when their 
claims exceeded the amount of his contract price it 
gave the owner of the property a right of action against 
the contractor for the amount of liens over and above 
the contract price: Held, that the act is not unconsti- 
tutional.— Mallory v, La Crosse Abaitoir Co., Wis., 49 N. W. 
Rep. 1071. 

16. CONSTITUTIONAL LAwW—Railroad Taxes—Valuation, 
—Revision Conn. 1875, tit. 12, ch. 5, §7, as amended in 1876, 
which provides that when only part of a railroad lies in 
the State it shall pay taxes on such proportion of the 
valuation of its capital stock, funded and floating debt, 
and bonds as the length ofits road lying in the State 
bears to the entire length of the road, is not unconsti- 
tutional as laying a tax on interstate commerce.— State 
v. New York, etc. R. Co., Conn., 22 Atl. Rep. 765. 

17. CONTRACTS — Covenants for Third Persons.—De- 
fendant, who owned a factory for the manufacture of a 
certain kind of cheese, designated by a certain name, 
sold it, together with the secret of the manufacture, to 
plaintiffs, and covenanted that neither she, nor her 
husband, her father, nor her brother in law, who had 
all assisted her in running the factory, would impart 
the secret to any other person than plaintiffs, nor en- 
gagein the business of manufacture or selling such 
cheeses. The covenant further provided that for any 
violation of the agreement by defendant, without men- 
tioning the others, a certain sum should be paid by her 
as damages: Held, that defendant made herself liable 
for any violation of the covenant by her husband, 
father, or brother in-iaw, though such violation might 
be against her efforts to prevent it.— Tode v. Gross, N. Y., 
28 N. E. Rep. 469. 

18. CRIMINAL Law—Assault—Deadly Weapon.—To sus- 
tain a conviction of an aggravated assault with an axe, 
alleged to be a deadly weapon, the character of the axe 
must be proven since an axe is not necessarily a deadly 
weapon.— Melton v. State, Tex., 178. W. Rep. 257. 

19. CRIMINAL Law—Forgery.—One indicted for forgery 
cannot be convicted if it appear that the forgery was 
done by another, unless it is also shown that this other 
did it by the procurement and in the presence of de- 
fendant.—Commonweaith v. Clubb, Ky., 17 8. W. Rep. 281. 

20. CRIMINAL Law—Gambling.—On a prosecution un- 
der Rev. St. Ind. 1881, § 2079, for keeping agaming house 
and for renting a house to be used for gaming an in- 
struction that the jury should convict if they find that 
defendant “did unlawfully keep the room mentioned 
in said information for gaming, or rent said room to 
others to be used and occupied for gaming,” is correct, 
and the court need not charge that defendant should 
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have “knowingly” permitted the building to be used for 
gaming.—Fisher v. State, Ind., 28 N. E. Rep. 565. 

21. CRIMINAL Law — Information — Assistant State’s 
Attorney.—An attorney employed by a citizen or an 
organization of citizens, as provided in section 20 of the 
prohibition act, cannot institute, upon his own infor- 
mation, a criminal proceeding by information against 
an alleged violator of that law.—State v. Sererine,S. Dak., 
49 N. W. Rep. 1056. 

22. CRIMINAL Law—Joint Judgment.—Where two per- 
sons are jointly indicted and tried, the verdict and 
judgment of conviction must assess a separate penalty 
against each.—Ceasar v. State, Tex., 16 8S. W. Rep. 258. 

23. CRIMINAL Law—Murder—Malice.—An instruction 
in a trial for murder which fails to define “malice afore- 
thought” is erroneous, and the error is not cured by 
the definitions of “express” or “implied’”’ malice.—Cal- 
lahan v. State, Tex., 178. W. Rep. 257. 

24. CRIMINAL Law—Stay of Execution.—An appeal to 
the court of appeals from a judgment sentencing de- 
fendant to death for murder in the first degree operates 
only as a stay of execution of the death penalty, and 
not of the confinement of defendant in the penitentiary 
pending the appeal, under Code Crim. Proc. N. Y. § 528, 
which provides that, “‘when the judgment is of deuth, 
an appeal to the court of appeals stays the execution of 
course, until the determination of the appeal.—People v. 
Trezza, N. Y., 28 N. E. Rep. 533. 

25. CRIMINAL PRACTICE—Adultery.—Code Iowa, § 4008, 
which declares that no prosecution for adultery can be 
begun but on the complaint of the husband and wife, 
does not make it necessary to allege in an indictment 
for adultery that the prosecution is begun on such 
complaint.— State v. Maas, lowa, 49 N. W. Rep. 1037. 


26. CRIMINAL PRACTICE—Conspiracy—Indictment.—An 
indictment for conspiracy charging that defendants 
combined and conspired, through a contract with the 
city, to cheat, defraud, and obtain of it a large sum of 
money, by representing to the city that they were de- 
livering to it u large quantity of granite, when in fact 
they were delivering less than they represented, and 
were conspiring to continue such false deliveries with 
intent to obtain a large sum from the city, is fatally de- 
fective, under Crim. Code Ky. §§ 122, 124, providing that 
an indictment must be certain “as to the particular 
circumstances of the offense charged,” and that it must 
contain “a statement of the acts constituting the of- 
fense, in ordinary and concise language.”—Common- 
wealth v. Ward, Ky., 178. W. Rep. 283. 

27. CRIMINAL PRACTICE — Gambling— Former Convic- 
tion.—A person convicted before the mayor of a town 
of keeping a gambling room cannot plead his convic- 
tion in bar of an indictment found against him under 
Rev. St. Ind. § 2085, as acommon gambler.—De Haven v. 
State, Ind., 28 N. E. Rep. 562. 

28. CRIMINAL PRACTICE — Indictment—Amendment.— 
Where, on demurrer to an indictment for forgery, the 
court doubts its sufficiency to support a conviction for 
forgery, but is of opinion that the facts stated consti- 
tute the offense of obtaining goods under false preten- 
ses, it cannot, even with defendant’s consent, direct the 
charge in the indictment to be changed from the for- 
mer to the latter offense, and trial to be had thereon.— 
Commonwealth v. Adams, Ky., 17 8. W. Rep. 276. 

29. CRIMINAL TRIAL—Accomplice as Witness.—In Mis- 
souri, aconviction can be had on the uncorroborated 
testimony of an accomplice alone, where the jury, after 
being duly cautioned by the court, is fully satisfied that 
his testimony is true.—State v. Jackson, Mo., 178. W. Rep. 
301. 

30. DEED — Description.—A deed conveying lots, 1, 2, 
3, and 4, in a block, they being all the numbered lots in 
block, does not pass title to any part of a strip of land 
included in said block, but not numbered as a lot.— 
Young v. Cosgrove, lowa, 49 N. W. Rep. 1040. 

31. DEED—Dower.—Certain schoo! lands were sold by 
the State in 1875, and one-tenth of the purchase price 
paid, the purchaser receiving a contract of sale. In 1879 





an assignee of the purchaser conveyed said land to one 
K, by quitclaim deed. In the same year K conveyed 
the land by a quitclaim deed tooneH: Heid, that the 
wife of K had no dower interest in such land.—Crawi v. 
Harrington, Neb., 49 N. W. Rep. 1118. 

32. DEED—Estate Granted—A deed of land to one C, 
“and the heirs of her body by W upon her begotten, 
for and in the consideration,” etc., vests a life-estate 
in OC, with remainder to her children, born and to be 
born.—Fletcher v. Tyler, Ky., 178. W. Rep. 282. 

33. EIGHT-HOUR Law—Labor in State Institutions.— 
The officers and employees mentioned in section 20, ch. 
152, Sess. Laws 189], are not embraced in the provisions 
of chapter 114, Sess. Laws 1891, making it unlawful for 
laborers, workmen, mechanics, or other persons, em- 
ployed by the State of Kansas, to work more than eight 
hours a day.—State v. Martindale, Kan., 27 Pac. Rep. 
852. 


34. ELECTIONS—Registration.—The city of N is a city 
of the second class, having more than 2,500 habitants, 
and is divided into four wards. The city is within N 
precinct, which is six miles square, and contains out- 
side of the city about 300 voters. Thecounty board has 
organized the territory above described into a voting 
precinct, the votes to be cast in the city of N: Held, 
that the powers of a board of registration of the city 
of N did not authorize such beard to register any voter 
outside of the city limits.— State v. Leavitt, Neb., 49 N. W. 
Rep. 1097. 


35. ELECTION CONTEST—Evidence.—In an election con- 
test, the poll-books and certificates of the township 
election officers, returned to the county clerk, are 
prima facie evidence of the votes of the respective town- 
sbips, and are entitied to be counted as such, without 
proof being first made that the votes so returned are 
legal votes.— Merritt v. Hinton, Ark., 178. W. Rep. 270. 

36. ELECTION CONTEST—Evidence. — Where, upon a 
contested ejection, the judge is satisfied, upon legal evi- 
dence, that the ballots have not been tampered with or 
disturbed, he should order the ballot box to be opened, 
and the ballots read in evidence, even though the box 
has not been sealed, as required by Gen. St. Conn. § 51. 
—Mallett v. Plumb, Conn., 22 Atl. Rep. 772. 

37. Equiry—Judgment.—Where the lien of « judgment 
has been lost by the lapse of 10 years, without being re- 
vived by scire facias, equity has no jurisdiction ofa bill 
based on the judgment, and seeking to subject the 
debtor’s land to its payment. The judgment must be 
sued on at law, and, until a recovery is had on it, the 
owner of the judgment has no more rights, than a gen- 
eral creditor.—Mellier v Bartlett, Mo., 17 8. W. Rep. 295. 

38. EQUITY PLEADING—Bill of Review.—A bill to re- 
view a judgment rendered in a proceeding to review a 
judgment under which lands had been condemned and 
sold to defendant’s grantor who was assignee thereof, 
will not be entertained on the ground merely that the 
defendant in that proceeding tendered a deed as an 
exhibit and afterwards neglected to file it so as not to 
show his interest, where it appears that the presence of 
the deed could have made no difference in the result, 
that the judgment itself disclosed the assignment, and 
that the defendant had made no attempt to conceal or 
surpress it.— Woodall v. Moore, Ark., 178. W. Rep. 268. 


39. EXECUTION—Ciaims of Third Parties.—In replevin 
by a mortgagee to recover the mortgaged chattels 
which had been taken on execution, there is no error 
in admitting the mortgage in evidence, though it is 
void for uncertainty in the description of the property, 
the admission being subject to proof of actual notice to 
the plaintiff in execution of the mortgage, and plafnt- 
iff’s claim thereunder.— Ordway v. Kittle, lowa, 49 N. W. 
Rep. 1022. 

40. EXECUTION—Levy on Mortgaged Goods—Tender.— 
Defendant, as sheriff, levied on mortgaged property 
before payment or tender was made. Plaintiffs, the 
holders of the mortgage, also placed executions in the 
sheriff’s hands which he levied on the property. After- 
wards plaintiffs notified defendant that they held the 

mortgage, it having been assigned to them, and de- 
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manded possession of the property. Defendant after- 
wards tendered plaintiffs the amount of the mortgage 
debt, but to refused to release thé property: Held,that 
plaintiffs were entitled to recover possession.—Blotcky 
v. O’ Neill, lowa, 49 N. W. Rep. 1029. 

41. EXEMPTIONS—Pension Money.—Under Rev. St. U. 
8. § 4747, which provides that pension money “shall in- 
ure wholly to the benefit of the pensioner,” pension 
money inthe hands of the conservator of an insane 
pensioner cannot be appropriated to reimburse the 
county for expenses incurred by it in support of the 
pensioner, after the taking effect of Acts 20th Gen. 
Assem. Iowa, ch. 23, exempting pension money.—Fayette 
County v. Hancock, lowa, 49 N. W. Rep. 1040. 

42. EXEMPTIONS—Pension Money.— Where a pensioner 
trades a horse which is exempt because bought with 
pension money for another horse of greater value, but 
gives nothing to boot, the latter horse is also exempt.— 
Smith v. Hill, lowa, 49 N. W. Rep. 1043. 

43. EXPERT AND OPINION EVIDENCE—Railroads.—In an 
action against an elevated railroad company for dam- 
ages caused by the construction and operation of de- 
fendant’s road in the'street on which plaintiff’s property 
abuts, and for an injunction, it is error to permit an 
expert witness for plaintiff to testify as to what, in his 
judgment, “is the value of that property damaged, if 
at all, by the presence of the structure and the running 
of the trains,” since that is the exact question for the 
determination of the court; but the proper method is 
to prove the value of the property before and after the 
construction of the elevated road,from which the court 
may ascertain the quantum of damage. — Roberts v. 
New York El. Ry. Co., N. Y., 28N. E. Rep. 486. 

44. FACTORS AND BrROKERS—Commissions.—Under a 
contract to sell machines on commission, the factor is 
not entitled to commissions for merely obtaining ver- 
bal promises to purchase machines if, upon trial, they 
should be found to accomplish the results claimed for 
them.— Sanderson v. Tinkham Smoke Consumer Co., lowg, 
49 N. W. Rep. 1034. 

45. FALSE REPRESENTATIONS—Allegation of Fraud.—A 
declaration which alleges that, in order to induce 
plaintiff to purchase a house, defendant “falsely repre- 
sented” to him that certaintrains arrived and departed 
from a station near by at certain times; that plaintiff 
believed the representations to be true, and was there- 
by induced to purchase, but that they proved to be 
untrue—is demurrable, for the reason that it fails to 
allege that the representations were fraudulent.—Holst 
v. Stewart, Mass., 28 N. E. Rep. 574. 

46. FEDERAL CourTs—Jurisdiction.—In an action of 
ejectment in the United States circuit court, plaintiff 
alleged that it derived title to the lands from acts and 
grants of congress, and tbat defendant denied the va- 
lidity of those grants. Defendant answered admitting 
the validity of the acts and grants, and claimed that the 
land in controversy lay outside of the grants: Held, 
that no federal question was presented, and the action 
must be dismissed.— Southern Pac. R. Co. v. Whittaker, U. 
8. C. C. (Cal.), 47 Fed. Rep. 529. 

47. FRAUDS, STATUTE OF—Agreement to Pay Debt of 
Another.—Where the purchaser of a crop of oats on 
which there is a chattel mortgage agrees to pay the 
mortgage debt as part of the price, his promise is not 
within the statute of frauds.—Mulcany v. Gross, Colo., 27 
Pac. Rep. 878. 

48. FRAUDULENT CONVEYANCES.—In an action to set 
aside a conveyance alleged to have been made in fraud 
of the grantor’s creditors, a failure to find that the 
grantor had no property other than that alleged to have 
been fraudulently conveyed,out of which the cred- 
itors’ claim might have been made at the time of the 
conveyance or of the trial, is fatal to a judgment in the 
creditors’ favor.—Hartlepp v. Whiteley, Ind., 28 N. E. Rep. 
535. 

49. GUARDIAN—Liability of Estate.—Where a guardian 
converts the funds of his wards and dies, the succeed- 
ing guardian may sue the estate of the former guard- 

an, und is restricted to an action on the former guard- 





fan’s bond.—Harshman v. McBride, Ind.,28N. E. Rep. 
564. 


Ff 50. GUARDIAN AND WARD—Accounting.—The orphans’ 
court has equitable powers for settling accounts be- 
tween guardian and ward; and where the settlement 
of such an account is pending in that court the ward 
cannot maintain a bill in equity in the common pleas 
court to compel a discovery and an account by the 
guardian of profits realized by him from investments 
of the ward’s money, and to enforce their payment to. 
the ward, since the orphans’ court which has legally 
obtained jurisdiction of the matter, is competent to 
grant the relief sought.—Appeal of Rau, Penn., 22 Atl. 
Rep. 740. 

51. GUARDIAN FOR FEEBLE-MINDED PERSON.—The fact 
that a man is 79 years old, and by reason of his feeble 
condition has not sufficient strength of mind to manage 
his business with ordinary care and prudence, does not 
warrant the appointment of a guardian, under Code 
Iowa, § 2272, providing for the appointment of a guard- 
fan of the property of a “person of unsound mind.”— 
Emerick v. Emerick, lowa, 49 N. W. Rep. 1017. 

52, INJUNCTION BonD.—Where a case has been re 
moved from a State to a federal court, which dissolves 
an injunction granted by the State court, but on appeal 
the United States Supreme Court reverses the decision, 
and remands the case to the State court, the order dis- 
solving the injunction is a nullity, and no action can be 
maintained on the injunction bond because of such 
order.— Alexander v. Gish, Ky., 17 8. W. Rep. 287. 

53. INTERVENTION—Right of Creditor.—To entitle a 
party to intervene in an action, he must have a direct 
interest in or lien upon the matter in controversy in 
the suit. A mere creditor, although he may have an 
indirect interest in the result of the action, has no right 
to intervene therein.—Kansas, etc. Ry. Co. v. Fitzgerald, 
Neb., 49 N. W. Rep. 1100. 

54. JUDGMENT— Collateral Attack.—Where the sum- 
mons in an action to quiet title under tax deeds was 
served by publication, and one of the defendants was 
designated by her surname only, a judgment entered 
therein is void as to such defendant as for want of ju- 
risdiction of the person, and she may attack it collater- 
ally.— Schissel v. Dickson, Ind., 28 N. E. Rep. 540. 

55. JUDGMENT—Res Judicata.—In a suit by a railroad 
company to recover a large quantity of lands claimed 
by it, the decree, as to all such lands not awarded by it 
to the plaintiff, dismissed the bill, without prejudice to 
the right of said plaintiff to institute and prosecute 
other suits or proceedings for establishing its rights to 
said lands: Held, that this gave the railroad company 
the right to bring another suit in equity to establish its 
right und title to such lands, although its bill in such 
new suit on its face showed no better or greater equit- 
able right to the land than was set up in the former 
suit. — Northern Pac. R. Co. v. St. Paul, etc. Ry. Co., 
U. 8. C. C. (Minn.), 47 Fed. Rep. 536. 

56. LIMITATIONS — Continuing Trespasses on Land.— 
Code Civil Proc. N. Y. § 388, providing that an action, 
the limitation of which is not therein specially pre- 
scribed, must be commenced within 10 years after the 
cause of action accrues, does not apply to an equity 
action to restrain the continu®us trespasses on land 
resulting from an elevated railway ; and such an action, 
therefore, is not barred in 10 years from the original 
trespass, but may be maintained so long as the plaintiff 
has title to the property injured, and a cause of action 
for such injuries is not barred at law.—Galwzy v. Metro- 
politan El. Ry. Co., N. Y., 28 N. E. Rep. 479. 

57. MASTER AND SERVANT — Assumption of Risk.—A 
brakeman, who enters into the employ ofa railroad 
company owning cars, the couplings of which are mis- 
matched, and who continues to use such couplings for 
over a year without any ;romise by the company to 
change theru, assumes the extra hazard incident to the 
use of the mismatched couplings; and no recovery can 
be had from the company for death resulting from 
their use.—Norfolk § W. R. Co. v. McDonald’s Adm’r, Va., 
13 S. E. Rep. 706. 
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58. MECHANICS’ Lrens—Contract of Husband—Liabiity 
of Wife.—Where a husband contracts for the erection 
of a house on his wife’s separate property, the facts 
that the wife examined the plans for the building, 
watched the progress of the work and personally and 
by letters urged the material-men to push on the work, 
are sufficient to sustain a verdict that the wife is liable 
to the mechanic’s lien of the material-men.—Bodey v. 
Thackara, Penn., 22 Atl. Rep. 754. 


59. MECHANICS’;LIENS—Foreclosure—Cross complaint 
‘—In an action to foreclose a lien for material contracted 
for on December 7, 1888, and furnished between that day 
and January 1, 1889, a cross-complaint alleging that de- 
fendant, “to avoid threatened litigation,” paid plaintiffs 
on November 30, 1888, a sum of money in excess of what 
was then due them for materials before that time fur- 
nished, and asking judgment for such excess, is not 
authorized, under Vode Civil Proc. Cal. § 442, providing 
that, whenever the defendant seeks affirmative relief 
against any party “relating to or depending upon the 
contract or transaction upon which the action is brought 
or affecting the property to which the action relates,” 
he may, in addition to his answer, file a cross-com- 
plaint.—Clark v. Taylor, Cal., 27 Pac. Rep. 860. 


60. MORTGAGE— Redemption.—The owner of two tracts 
of land mortgaged one ofthem. Afterwards judgment 
was recovered against him, and a jadgment lien placed 
on each tract. The judgment creditor foreclosed his 
lien on the other tracts of land, which was worth more 
than the judgment debt: Held, that such foreclosure 
operated as a redemption from the judgment lien on 
the mortgaged tract, thus giving the mortgagor the 
right to redeem from the mortgage.—Loomis v. Knoz, 
Conn., 22 Atl. Rep. 771. 


61. MORTGAGE — Subrogation to Right of First Mort- 
gagee.—Where, on foreclosure of a second mortgage, it 
appeared that the loan by the second mortgagee was 
made under an agreement with the mortgagor that it 
should be applied to extinguish, the first mortgage, and 
that part of the loan was actually so applied, the 
second mortgagee was entitled to a decree subrogating 
him to the rights of the first mortgagee on payment of 
the balance due on the first;mortgage.— Quinlan v. Strat 
ton, N. Y., 28 N. E. Rep. 529. 

62. MUNICIPAL CORPORATION—Defective Sidewalks— 
Evidence.—In a suit against a city for personal injuries 
caused by plaintiff’s stepping in a hole in the sidewalk 
between her house and the corner, # distance of about 
75 feet, plaintiff can testify tnat all that part of the side- 
walk wes rickety, and contained a number of holes, as 
the evidence tends to show that the authorities had, or 
should have had, notice of the defect, and were negli- 
gent in repairing it.—Munger v. City of Waterloo, Iowa, 
49 N. W. Rep. 1028. 


63. MUNICIPAL IMPROVEMENTS — Viaduct. — Plaintiff 
sued a city for permitting a railroad company to ex- 
clude access to his land by erecting in the adjoiuing 
street the approaches to a viaduct for public travel 
over its track. The city answered that plaintiff had 
granted to the railroad a part of land for the erection 
of an embankment to support the track,in such a man- 
ner as to render the viaduct indispensable. Plaintiff 
replied, denying that the grant was for the purpose al- 
leged, orfor any specific purpose, and averred that he 
had no knowledge at the time or afterwards that a via- 
duct was proposed. His deed did not assume to convey 
any interest in the street, but described the property so 
as to include that only lying outside the street: Held, 
that the viaduct was an improvement entirely distirct 
from the railroad, and that the damages resuiting 
therefrom were not included in the grant.— Tinker v. 
City of Rockford, Ill.,28N. E. Rep. 573. 


64. NEGLIGENCE.—Plaintiff was unloading barrels from 
his wagon onto acar, when his team became fright- 
ened by a moving car, and threw him from the wagon, 
thereby causing the injury. The team had run away 
with him and others before: Held, that it was proper 
for the jury to consider whether he was guilty of con- 





tributory negligence in having the team where it was 
liable to become frightened.—Kalembach v. Michigan 
Cent. R. Co., Mich., 49 N. W. Rep. 1082, 

65. NEGLIGENCE — Adjoining Land-owners — Lateral 
Support.—There is, as incident to land in its natural 
condition, a right to support from the adjoining land, 
and if land not subject to artificial pressure sinks or 
falls away in consequence of the removal of such sup- 
port, the owner may have an action for damages 
against the party thus removing such support.—Ulrick 
v. Dakota Loan § Trust Co., 8. Dak., 49 N. W. Rep. 1054. 

66. NEGLIGENCE OF AGENT.—In a suit against a broker 
for money deposited with him to be loaned on good 
security for plaintiff, but whfch he loaned to an insolv- 
ent person without any security, the complaint need not 
allege that defendant agreed to be personally responsi- 
ble for the loan, as the gist of the action is the negli- 
gence of defendant in making the loan as the agent of 
plaintiff.—Bronnenburg v. Rinker, Ind.,28N. KE. Rep. 568. 

67. NEGOTIABLE INSTRUMENT — Indorsement by Third 
Person. — Gen. St. Conn. § 1860, provides that “the 
blank indorsement of a negotiable or non-negotiable 
note, by a person who is neither its maker nor its 
payee, before or after its indorsement by the payee, 
shall import the contract of an ordinary indorsement 
as between such indorser and the payee or subsequent 
holders:” Held, that while such an indorsement is 
given the effect of an ordinary indorsement, yet if it be 
made before and above that of the payee, the indorser 
is, nevertheless, as to him and subsequent holders, im- 
pliedly an indorser in the order in which he stands 
upon the note.—Spencer v. Allerton, Conn., 22 Atl. Rep. 
778. 

68. NEGOTIABLE INSTRUMENI—Lien—Federal Jurisdic- 
tion.—Code Ga. § 1970, provides that, when judgment 
shall be rendered upon a note secured by a conveyance 
of land, the grantee may file and have recorded a deed 
of the land to the defendant, whereupon the land may 
be sold to satisfy such judgment, which sha!l have 
pfiority over all other judgments against the defend- 
ant: Held, that a proceeding to obtain judgment on 
such a note, and to have the same declared a prior lien 
on the land, was not cognizable in a federal court of 
law.— Thomas v. American Freehold Land § Mortgage Co., 
U. 8. C. C. (Ga.), 47 Fed. Rep. 50. 

69. NUISANCE. — Where complainant’s house is ren- 
dered unfit and uncomfortable for respectable occupa- 
tion by reason of the proximity of a house of ill fame, 
whose ipmates are boisterous and indecent, he may 
maintain an action to restrain the nuisance, and to re- 
cover damages occasioned thereby.—Crawford v, Tyr- 
rell, N. Y., 28 N. E. Rep. 514. 

70, NUISANCE—Action for Damages—Evidence.—In an 
action by an innkeeper against a neighboring manu- 
facturer of illuminating gas for damages for injuries 
to plaintiff in the sickness of his family and loss of 
business, caused by the escape of gasfrom waste due 
to defendant’s negligence in conducting its business, 
plaintiff must show such facts as will enable the jury 
to determine the amount of his loss, and whether it 
was in fact caused by defendant’s negligence, and not 
substitute for such facts his} own conjecture.— Keiser v. 
Mahanoy City Gas Co., Penn., 22 Atl. Rep. 759. 

71. OFFICE AND OFFICERS—County Attorney.—Where 
alaw creating an office specifically provides how va- 
cancies occurring in such office shall be filled, such 
provision, and not the general law on the subject of 
vacancies, governs and controls the method of filling 
vacancies in such office.—State v. Rankin, Neb., 49 N. W 
Rep. 1121. . 

72. PARTNERSHIP PROPERTY. — Where partners pur- 
chase mining stock with partnership funds, but take 
an equal number of shares in their individual names 
for the purpose of making each partner a stockholder 
in the mining company, the stock is partnership prop- 
erty, and a farm purchased by one of the partners with 
the stock standing in his individual name is also part- 
nership property, though he takes the title in his own 
name, and the other partner can recover from him hal 
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its value in an equity suit.—Fairjield v. Phillips, lowa, 49 
N. W. Rep. 1025. 

73. PHYSICIANS—Practicing without License.—An in- 
dictment charging that defendant “did unlawfully, by 
being a practitioner and doctor of medicine and surgery, 
and engaged in said business, without first having filed 
for record” a certificate from the State board of health, 
is fatally defective, as there is no affirmative aliegation 
that defendant unlawfully and willfully practiced 
medicine without having his certificate from the board 
of health recorded.—State v. Hathaway, Mo., 17 8. W. 
Rep. 299. 

74. PLEDGE FOR PRE-EXISTING DEBT.—A pre-existing 
debt is a sufficient consideration to support a pledge of 
goods in the hands of the pledgeor as against the seller, 
although the latter would have had the right to rescind 
the sale and recover the goods from the purchaser, had 
the same remained in his possession. — Haraszthy v. 
Shandel, Colo., 27 Pac. Rep. 876. 

75. PRINCIPAL AND SURETY—Contribution.—A surety 
op an administrator’s bond, who had collected money 
belonging to the estate, and who has himself wrong- 
fully loaned it to a third person, without the knowl- 
edge or consent of his co-surety, cannot hold such 
co-surety liable for any part of the amount which he 
was compelled to pay to the estate owing to the insolv- 
ency of the borrower.—EZshl v. Bol » Penn., 22 
Atl. Rep. 758. 

76. PRINCIPAL AND SURETY—Release of Surety.—The 
failure of the holder of a note to seek judgment against 
the principal, after an action brought by the surety 
against him and the principal and others, to set aside 
as fraudulent a deed by the principal of land for which 
the note was given, and to compel the holder to collect 
the note, will not release the surety; but to entitle him 
toa release he must have followed the remedy pre- 
scribed by Rev. St. Ind. §§ 1210, 1211, providing that the 
surety upon a contract for the payment of money may 
serve notice on the creditor to sue thereon, and will be 
released from Hability on the creditor’s unreasonable 
delay in doing so.—Barnes v. Mowry, Ind., 28 N. E. Rep. 
535. 

77. RAILROAD COMPANIES—Consolidation.—Where two 
or more railroad corporations consolidate their stock 
and franchises into one company, under the provisions 
of the statutes of Nebraska, the consolidated company 
thus formed becomes a body corporate, pursuant to 
and in accordance with the laws of this State, and is 
entitled to acquire property for the use of the corpora- 
tion under the law of eminent domain.— 7rester v. Mis- 
souri Pac. Ry. Co., Neb., 49 N. W. Rep. 111’. 

78. RAILROAD COMPANIES—Killing Stock.—Where, in a 
suit against a railway company for killing stock on the 
track, the defense is that the company was not bound 
to maintain a fence at the point where the stock got on 
the track, but it is shown in the evidence that this 
point was not within the side track limits, and it does 
not appear clearly that a fence and cattle-guard at that 
point would have endangered the lives of the employees 
of the road in switching, a verdict for plaintiff will not 
be disturbed.—Jndianapolis, etc. Ry. Co. Clay, Ind., 28 N. 
E. Rep. 567. 

79. RAILROAD COMPANIES—Live-stock Shipment.—The 
shipper of live-stock by railway, under a special con- 
tract in which he agrees that, “in case of accidents to 
or delays of time from any cause whatever,” he “is to 
feed, water, and take proper care of the stock at his 
own expense,” cannot recover damages resulting from 
his own failure to perform his part of the contract, al- 
though the company may have consumed more time 
than necessary in effecting the transportation.— Boaz v. 
Central Railroad § Banking Co., Ga., 138. E. Rep. 711. 

80. RAILROADS CROSSING AT GRADE—Domain.—Where 
a railroad corporation, formed under the general rail- 
road law, locates its route so that its line crosses the 
route of another railroad, the law gives it the right to 
decide for itself whether it will cross such other road at 
grade or otherwise. Its right to cross at grade is sub- 
ject to but two limitations: First, it shall not cross at a 








less angle than 20 degrees; and, second, it shall not 
cross in such manner as will destroy the reasonably 
fair enjoyment of the franchises of the road whose 
route is crossed.—Jersey City, etc. Ry. Co. v. Central R. 
Co., N. J., 22 Atl. Rep. 728. 

81. REMOVAL OF CAUSES—Citizenship of Corporations. 
—The 8t. Louis & San Francisco Railroad Company was 
the first chartered by the State of Missouri. Then it 
was adopted as a corporation of Arkansas. Such adop- 
tion does not take away its character as a Missouri 
corporation, and, as such, the same isa citizen of the 
State of Missouri, and, asa citizen of such State, when 
sued by a citizen of Arkansas in a State court of Arkan- 
sas, it may secure the removal of a suit to the federal 
court.— Stephens v. St. Lowis, etc. R. Co., U. 8. C. C. (Ark.), 
47 Fed. Rep. 530. 

82. REMOVAL OF CAUSES—Petitioning Judge in Vaca- 
tion.—The presentation of a petition and bond for the 
removal of a cause to the federal court, to a justice of 
the State court in vacation, and, on his declining to act 
thereon, filing them in the office of the clerk of the 
county, is not a compliance with the removal act, 
which requires that “the State court” shall have an op- 
portunity to act on the petition; and such proceeding 
will not affect the removal.— Williams v. Massachusetts 
Ben. Ass’n., U. 8. C. O. (N. Y.), 47 Fed. Rep. 533. 

83. REPLEVIN— Return of Property.—Uader the Michi- 
gan replevin statute, providing for a return of the 
property to defendant, if he so elect, in case the judg- 
ment is for him, no title to the property vests in 
plaintiff on its delivery to him, but it remainsin the 
custody of the law, and cannot pass even to a bona fide 
purchaser from plaintiff.—Maunausau v. Wallace, Mich., 
49 N. W. Rep. 1082. 

84. RES JuDICATA—Mortgage.—Plaiptiff, in an action 
for the value of crops grown on certain land, claimed 
under -a mortgage executed in 1882, which was fore- 
closed in 1887, and a sheriff’s deed to plaintiff executed 
in 1888. Defendant’s lessor claimed under a mortgage 
executed in 1884, but foreclosed before plaintiff's mort- 
gage. Pending an action by plaintiff against defend- 
ant’s lessor to foreclose the latter’s interest in the 
premises, defendant took his lease, and judgment in 
the action was rendered for plaintiff: Held, that de- 
fendant was bound by such judgment, though he was 
not a party to the action.—Stanbrough v. Cook, Iowa, 49 
N. W. Rep. 1010. 

85. SCHOOLS—Power of Directors.—Under Code Iowa, 
tit. 12, ch. 9, which puts the entire control of the district 
schools into the hands of the board of township direct- 
ors, a subdirector has no right to forbid the use in 
the schools of his subdistrict of apparatus purchased 
by the board on the grounds that the apparatus is 
worthless, and that its purchase was illegal.—District 
Tp. v. Meyers, lowa, 49 N. W. Rep. 1042. 

86. SHERIFF—Deposit in Lieu of Bond.—Where a sheriff 
releases a prisoner on payment to him of the sum at 
which the prisioner’s bail is fixed, the sheriff cannot be 
compelled, after the prisoner has failed to appear, to 
pay the money to. the school fund,in the absence of 
any statute allowing the sheriff to release a prisoner 
on the receipt by him of money instead of a bond.— 
State v. Farrell, lowa, 49 N. W. Rep. 1038. 

87. SPECIFIC PERFORMANCE — Contempt. — Complain- 
ant cannot successfully prosecute proceedings against 
a defendant for contempt for not obeying the decree of 
the court for the specific performance of an agreement 
to to purchase lands, where it appears that he himself 
has not performed the acts required of him by said de- 
cree.— Dowden v. Junker, N. J., 22 Ati. Rep. 7-7. 

88. SPECIFIC PERFORMANCE— Contract to Give Mort- 
gage.—A court of equity will decree a specific perform- 
ance of a parol agreement to give a mortgage on real 
estate, where the party asking such relief shows a per. 
formance on his part of such agreement, by which he 
would suffer an injury amounting to fraud by the re- 
fusal of the other party to execute his part of the 
agreement, by making such mortgage.—Baker v. Baker, 
S. Dak,, 49 N. W. Rep. 1064, 
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89. SUNDAY Laws—Theaters.—The manager of a pub- 
lic theater, who sells tickets for and superintends an 
entertainment that he has caused to be given therein 
on Sunday, is guilty of “laboring on Sunday,” within 
the meaning of Mansf. Dig. Ark. § 1883, which denounces 
a penalty against every person found “laboring on 
Sunday,” except in the performance of ordinary house- 
hold duties of daily necessity, comfort, or cherity.— 
Quarles v. State, Ark., 17S. W. Rep. 269. 


90. TAXATION—Exemption.—After the death of a non- 
resident, who had transmitted money to New York for 
investment, and after the funds have been for eight 
years in the hands of a resident administrator as owner, 
such funds are not exempt from taxation, under 1 Rev. 
St. N. Y., p. 389, §5, which provides that agents of cap- 
italists shall not be assessed for any moneys under 
their control transmitted to them for investment.— 
People v. Coleman, N. Y., 28 N. E. Rep. 465. 


9, TENANCY IN COMMON.—Pending the contest ofa 
will, the heirs of deceased made an agreement whereby 
possession of certain of deceased’s lands was given to 
certain of the heirs, with a provision that, if the will 
should be set aside, they should be charged with a cer- 
tain annual rent therefor: Held, that the will having 
been set aside,they were bound, both under the 
agreement and as tenants in common,to account for 
the use of the land retained by them after the will was 
set aside.—Claytonv. McCay, Penn., 22 Atl. Rep. 754. 


92. TRADE MARKS—Package.—The fact that a manu- 
facturer has adopted a particular style of bottle does 
not prevent a rival from using a bottle of the same 
style, if the bottle is sold to the public generally.—Hoyt 
v. Hoyt, Penn., 22 Atl. Rep. 75°. 


93. TRESPASS—Elevated Railroads — Injury to Ease- 
ments.—At the time plaintiff purchased certain prem- 
ises the easements appurtenant thereto, of light, air, 
and access in and over the street, were being trespassed 
on by defendant by the maintenance and operation of 
an elevated railroad in the street, it never having exer- 
cised its right to condemn the easements: Held that, 
plaintiff, without regard tothe price paid by him for 
the property, hada right of action for a continuance 
of the trespass.— Pappenheim v. Metropolitan El., etc. Ry. 
Co., N. Y., 28 N. E. Rep. 518. 


94. TRIAL—Objections to Evidence.—Where, after the 
examination in chief of a witness, the other party States 
that he intends to prove a certain fact by the witness, 
but asks him no question, the action of the court in 
sustaining an objection to the proposed testimony is 
not subject to review, as no exception can be saved to 
the exclusion of testimony if the record does not show 
a pertinent question tothe witness.—City of Evansville 
v. Thacker, Ind., 28 N. E. Rep. 559. 

95, TROVER AND CONVERSION.—The seller of a car- 
load of potatoes consigned them to a third person, who 
wasto deliver them to the purchasers as called for. 
Instead of so doing, the consignee, in payment of his 
own debt, wrongfully delivered them to another, who 
had knowledge of all the facts, and the latter sold 
them to the original purchasers, who also had knowl- 
edge of all the facts: Held, in an action by 
the seller for the conversion of the potatoes, brought 
against all these persons, that the original purchasers 
could not be heard to say that their Only liability was 
in contract for the price of the goods, as their last pur- 
chase from one whom they knew had no title to the 
goods wasan abandonment by them of the original 
contract with the seller; therefore, all the defendants 
were jointly liable for the conversion.—Karanaugh v. 
Taylor, Ind., 28 N. E. Rep. 558. 

96. VENDOR AND VENDEE—Estoppel.—Where plaintiff 
agreed to sell her interest in certain lands to defend- 
ant, and advised and encouraged him to purchase the 
adverse title thereto held by a third party, and after 
defendant, acting on her advice and encourage- 
ment, had purchased the adverse title, did by her agent 
sell her interest therein to defendant, and receive the 
price therefor, she is estopped to deny defendant’s title 





thereto, evenif she was at the time acting undera 
mistake of law as to the validity of her title.—Long- 
worth v. Aslin, Mo., 178. W. Rep. 294. 

97. VENDOR AND VENDEE — “Marketable Title.”—A 
“marketable title,”” to which the vendee in a contract 
forthe sale of landis entitled, means a title which a 
reasonable purchaser, well informed as to the facts 
end their legal bearings, willing and anxious to per- 
form his contract, would, in the exercise of that pru- 
dence which business men ordinarily bring to bear 
on such transactions, be willing and ought to accept.— 
Todd v. Union Dime Sav. Inst., N. Y., 28 N. E. Rep. 505. 

98. WATERS—Surface Waters.—Where water, whether 
coming from springs or rains or melting snows, has 
flowed over lands of the complainant, in a well de- 
fined channel, for a period of time so long that the 
memory of man runneth not to the contrary, to and 
upon lands ofan adjoining proprietor, the court will, 
by its mandatory injunction, require such adjoining 
proprietor to remove any obstruction placed upon his 
land to prevent such water from flowing to and over 
his lands.—Schnitzius v. Bailey, N. J., 22 Atl. Rep. 732. 


99. WiILL—Construction—Right of Executors to Ap: 
peal.—W here executors and trustees under a will have 
asked a court for directions in regard to their duty, and 
for ajudgment as to which of two, both made defend- 
ants, is entitled to a certain bequest, and the directions 
and judgment of the court are acquiesced in by both 
the alleged claimunts of the fund, the plaintiffs are not 
“aggrieved,” within Code Civil Proc. N. Y. § 1294, giving 
aright of appealto “a party aggrieved;” they being 
protected by the judgments and directions in dis- 
posing of the fund, in accordance therewith.—Bryant v. 
Thompson, N. Y., 28 N. E. Rep. 522. 

100. WILL—Execution—Attesting Witnesses.—Accord- 
ing to the doctrine of Duffie v. Corridon, 40 Ga. 122, the 
witnesses to a will must subscribe their names as wit- 
nesses after the will is signed by the testator, there be- 
ing nothing to attest until his signature has been an- 
nexed. It makes no difference that the signing and 
attestation are each a part of one and the same trans- 
action.—Brooks v. Woodson, Ga., 13 8. E. Rep. 712. 

101. WITNESS — Transactions with Decedent.— Code 
Iowa, § 3639, provides that no person interested in the 
result of a proceeding shall be examined as a witness 
in regard to any transaction or communication between 
such witness and a person deceased at the commence. 
ment of such examination: Held, in a proceeding by a 
mother against the executors of her deceased son to 
recover a debt due from him to her deceased husband, 
that her daughter is a competent witness as to letters 
from the father to the son, concerning which she ac- 
quired a knowledge without any communication with 
her brother.— Gable v. Hainer, Iowa, 49 N. W. Rep. 1024. 

101. WITNESS — Transactions with Decedent.—In an 
action against surviving partners brought by the bene 
ficiaries of a trust fund, the trustee is prima facie in- 
competent as a witness for the plaintiffs to affect 
the partnership with notice of the trust, by meansofa 
transaction or communication between himself and a 
member of the partnership now deceased, the evidence 
act of 1889 declaring that “where a person not a party, 
but a person interested in the result of the suit, is of- 
fered as a witness, he shall not be competent to testify, 
if, as a party to the cause, he would for any cause be 
incompetent.’’— Morgan v. Harrold, Ga., 13 8. E. Rep. 710. 

103. WITNESS — Transactions with Decedent.—Pub. 
Acts. Mich. 1885, pp. 156, 157, providing that when a suit 
is prosecuted or defended by the heirs, assigns, dev- 
isees, legatees, or personal representatives of a de- 
ceased person, the opposite party, if examined as a 
witness on his own behalf, shall not be permitted to 
testify at allto matters which, if true, must have been 
equally within the knowledge of such deceased person, 
does not prohibit the testimony of an executor or ad- 
ministrator who, though a nominal party, is not inter- 
ested in the result of the suit otherwise than in his 
representative capacity.— Penny v. Croul, Mich., 49 N. W° 
Rep. 3li. 








